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To assess the impact of 9/11 on Canada, histaaiwélcomparative
perspectives are helpful. This article offers twaidrical precedents in Canada,
followed by some comparative context for Canada'st{9/11 actions in the
experience of Canada’s closest neighbours, theethi8tates and the United
Kingdom?

When Canadajoined the war on terrorism aftertifaeks of September
11, 2001, the decision was not without historic&cedents in the post-war

© 2003, R. Whitaker.

Distinguished Research Professor Emeritus, Yorikéiaity. Adjunct Professor of Political Science,
University of Victoria.

1 The historical sections of this paper draw fréedyn my article “Before September 11 — Some History
Lessons” in Canadian Institute for the Adminiswatiof Justice;Terrorism, Law & Democracy: How is
Canada Changing Following September IW/ntréal: les Editions Thémis, 2002) 39-54.



242 OSGOODE HALL LAW JOURNAL [vOL.41,NOS 2& 3

world. The Cold War, especially in its initial seyfrom 1945 to the early
1950s, and the October 1970 Crisis in Quebec offerintriguing parallels to
the present situation, providing a number of uskefsgons.

l. THE COLD WAR

In the late 1940s, Canada went to a so-called @Gtld against Soviet
Communism. Just as Canadian troops have found theesdighting terrorists
on the front lines in Afghanistan, Canadian soklier the Cold War found
themselves battling Communists in Korea. Both wasteided a home front and
the identification of enemies within. Both warsaiwed Canada in ever closer
integration with the Americans, through the gerseditecting the conflicts.
Both wars, especially in their initial, anxiousgea, raise issues of individual
and group rights in contrast to the demands ottmamunity for security.

9/11 was, as many have pointed out, America’'s 2&stury Pearl
Harbor. As such, it has compelled an immediate aggkessive American
response. The Cold War turned out to be an Ametfliedrand American-
directed conflict, but in its earliest stages it diot follow the script of
December 1941. In fact, the first public noticetttiee wartime alliance was
about to break down into inter-bloc rivalry and tildg came in Ottawa. How
this small, dull, rather provincial capital becatine focal point for great power
conflict in 1945-1946 is part of Canadian mythololgyor Gouzenko, the first
important Soviet defector, exposed a spy ring dpdry Canada’s ostensible
wartime ally, the ussr, exploiting the willingnegfsCanadians sympathetic to
Communism to betray their own country on behaladfigher loyalty to the
Socialist motherland. Canada, it was said, expeeiém sudden wake-up call,
communicated this to its allies, and then setthefibi a prolonged struggle on
many fronts with the new enemy once its seniorngartAmerica, had taken
overall charge.

The struggle lasted four decades and, for mosi®fime, Canada was
a very junior partner. It toiled in alliance obsityrlt very occasionally raised
a cautious criticism, only to be quickly cuffed fiis temerity. But it is
important to understand that when the Gouzenkosspydal broke, first in
secret in September 1945, and then publicly in lraelyr1946, Canada was, in
important ways, on its own, without clear modelgjtide it. It consulted and
received advice from its close allies, but it haavork out the details for itself.
Its response stamped a distinctive made-in-Caradedn Canadian Cold War
security policy?

2 Reg Whitaker & Gary Marcus€old War Canada: the Making of a National InsecuBtate, 1945-
1957 (Toronto: University of Toronto Press, 199€p]d War Canadh
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Once the extent of Soviet espionage and Canadiaplaity had
become apparent from the documents and inform@&mrzenko brought with
him, the government of Canada acted with what nbghtalled the firm smack
of Prussian command. There was a secret Ordenindlpknown only to three
Cabinet ministers, under the authority of War Measures Aéteven though
the war had been over a few weeks before Gouzeetexidd; it empowered
the government to act against the suspected syifledittie or no regard for
civil liberties, outside the normal processes eflfgal system. Armed with this
power, the government bided its time, consultedliiss, studied the evidence,
watched the suspects, and waited for the right moneestrike in light of the
international scene.

When it did strike, in mid-February 1946, it wagiwé series of dawn
raids by black-leather-jacketed members of the dsggad of the Royal
Canadian Mounted Police¢vP), who entered Ottawa homes and apartments
without specific warrants, detained a dozen pe@plare followed in the days
and weeks ahead), and seized papers and docuriéetaetainees were
transported to thecmp barracks, where they were interrogated for weeks o
end. The detainees were not arrested under crinthaltges, and were
unrepresented by counse$ibeas corpuwas ignored. Then they were brought
before a secret tribunal—a royal Commission of Inqua formidable
establishment body, headed by two Supreme Cotit¢ss—with Commission
counsel being the President of the Canadian Bandatson. They were still
without legal representation. They were told thagl ho choice but to answer
all questions put to them, and they were delibgraitet informed that they had
the right of protection against self-incriminatidhey were bullied and harried
by the Commission counsel.

The Kakaesque overtones are captured in an exchmtgeen one
detainee, Israel Halperin (who was in fact almosttainly innocent of
espionage) and the Commissioners. When broughtliettiearing room and
told he must be sworn in, he fired back: “Before gaear me, would you mind
telling me who you are?” “Well,” answered one af thbommissioners, “we are
the Royal Commission appointed by the governmerihtestigate certain
matters.” “Are you empowered to use physical intiation?” he persisted. “Not
physical intimidation, but we have the power to igshnyou if you do not
answer.” The witness then turned and tried to léhgeoom, but was forcibly
returned to the witness bdx.

At the end of these proceedings, the Commissiotighda a lengthy
and widely read report in which it named some twpeath persons as spies and

3 Repealed, R.S.C., 1985, c. 22 (4th Supp.), s. 80.

4 Supranote 1.
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traitors to their country.The detainees were then turned over to the courts.
Charges were brought against them under varioustesa particularly the
draconianOfficial Secrets Act which made communication of classified
information to a foreign power a serious offencat Hid not distinguish
between information that might be damaging and rinfdion that was
harmless. This statute also laid the burden offaupon the accused. Despite
what appeared to be a stacked deck, only aboubhidié two dozen eventually
charged with criminal offences as a result of tiguiry were ever convicted.
Those who had incriminated themselves before thmarGission were in all
cases found guilty in court. Those who had resistece mainly acquitted.
Nevertheless, with one exception, all those aceglitvere denied further
employment with the government.

At the time, there was not a great deal of criticif the government’s
methods. Public opinion (by and large) approvedaittons taken. Important
sections of elite opinion, especially within thegdé community, seemed
unperturbed. In retrospect, critics have descrthedreatment of the suspects
as abusive of their rights and as a serious vaiaif liberal democratic norms.
Some have even compared Canadian behaviour unfesgwith that of the
United States. Even in the dark days of McCarthyigra Americans did not
round up suspects before dawn, hold and interralgate incommunicado, and
haul them before secret tribunals which would latiicially name them as
traitors without legal recourse.

These criticisms are important—I| have made martherfi myself—
but they do not get at the rationale for the gonemt’s methods. Contextually,
this was a pré&harter(and preBill of Rightg era, and it followed immediately
upon a war in which extraordinary state action masfailissidents—detention
without trial, search and seizure, censorship, ¢iverfiorcible relocation of the
entire Japanese-Canadian community from the wesdtado camps in the
interior, and the confiscation of their property—dteen not only tolerated, but
sanctioned by the highest authorities in the l#rid.not surprising that in this
context, faced with clear evidence of espionage lagtiayal of trust, the
government should have reached for the most expealininistrative method
for protecting national security. Not surprisingjtunfortunate, in that a
precedent was being set for a relatively low ptyoon civil liberties in
peacetime, albeit the twilight peacetime of thedOalar.

There was more to the government’s response thaexialone. There
was a consistent pattern that ran through allsgblanning and execution with

5The Report of the Royal Commission Appointed U@deer in Council P.C. 411 of February 5, 1946
(Ottawa: King's Printer, 1946).

6 Security of Information AcR.S.C., 1985, c. O-5, s. 1; 2001, c. 41, s. 25.
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regard to how to handle the explosive spy affalre fovernment wished to
maintain maximum control over the story—to framim ithe most appropriate
manner—and its effects, both internal and extetnaérms familiar to today’s
world, the government wanted to manage the spieréfWere good reasons for
this. Externally, Canada found itself in a highkpesed positiowis-a-visthe
spy affair. At a time when the wartime alliance hamt yet broken down
publicly, a wrong move by Canada might precipigtave consequences for
East-West relations. Prime Minister Mackenzie Kivanted no part of such a
critical international situation. That would betléd the big battalions of the
Americans and the British. Thus the Soviet angle tloé affair was
systematically downplayed in the Commission rep@thers might draw
strongly anti-Soviet lessons, but Canada would (tramnically, and for similar
reasons, the Soviets vented their wrath over tadr @t Canada, an altogether
safer target than the United States or the Unitiegjdom.)

The other reason for government control of spinaeasestic, and here
the wisdom of the government became apparent atdy.lin downplaying the
Soviet role, the government also chose to highliigatrole of Communism in
subverting the loyalties of Canadians. There wasime shock and dismay at
the evidence that some Canadians held a highdtydgaa foreign power, and
were willing to serve that power, over their owruotyy. The Commission
report was an attempt at public education and putdirning about the dangers
of dabbling in extreme left-wing ideas. It could@be seen as an exercise in
political policing, or setting authoritative boundaries on permissithits of
dissent. But this could itself be a dangerous g®cgpinning out of control as
rivals to the party in power sought to exploit fraitics of loyalty. Without
strict limits, and outside direct supervision bg trown, the politics of loyalty
could become divisive and socially and politicallgstructive.

Indeed, shortly after the Gouzenko affair had bessvolved, anti-
Communism in the U.S. threatened just this scanafrchy. In 1947, the House
Committee on Un-American Activities began its Hallyod witch hunt, and by
1950 Senator Joe McCarthy was launching his deniagodi-Communist
smear campaign that gave the English languagekaegihet: ‘McCarthyism.’
Before McCarthyism had run its course by 1954, iegrity of such
institutions as the U.S. Presidency and the Army theeatened. In 1946, the
Canadian government did not foresee these develusmbut by strictly
controlling the Gouzenko story and its effectsyttiel pre-empt the emergence
of potential Canadian McCarthys, one of whom watess than the leader of
the opposition by 1948, George Drew, who triedfaileed to forge a demagogic
anti-Communist role for himself.

There was a direct link between the Gouzenko aféaid the
government of Canada’s Cold War internal securitfjcges. In its aftermath,
the security screening system was set in placeifdrservants, immigrants,
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refugees, and citizenship applicants. The screesyatem was also extended
to defence industries and even to shipping on tteaG.akes. In all cases, the
process was kept as secret as possible, with seaener being advanced as
a reason for limiting a person’s employment oritheimission to Canada or to
citizenship. For many years, there was no appeslgss for persons denied
security clearance.

There were American pressures to step up secdifitg. Americans
were evangelical in their Cold War crusade, andhftome to time thought it
necessary to nudge, or push, their allies to shgpe¢o appropriate (i.e.,
American) standards. Sometimes they were partiguilasistent upon doing
something that the Canadians deemed silly or eikeesand usually the
Canadians complied, with weary resignation, onpifieciple that it would be
more costly to provoke them. Yet, by and large,d0fMar security policies
were made in Canada. Canadians set their ownfarlescurity screening and
always sharply distinguished themselves from thiddrStates by pointedly
not referring to loyalty or disloyalty, but only tsk. What distinguished the
two approaches was the secrecy in which the Camadiicy was administered,
and its strict monopolization by the executive lofaaf the federal government.
With the exception of Quebec under Maurice Duptessi distinct society
before the phrase was invented, where provinct&@mmmunist laws like the
Padlock law, and provincial Red Squads operatesidrifederal control—it
was Ottawa that prosecuted the Cold War on the Hommg and Ottawa kept
its cards well hidden. When opposition voices weagsed to demand
information, Ottawa tended to respond serenelgifaugly) that it was taking
care of matters and that details were the busiofetb& proper authorities. The
operative principle was trust us.

Witch hunts wracked McCarthy-era America at alélevof government
and throughout civil society. But not in Canada-east, not publicly. In point
of fact, there were purges and victims. There wagtéh hunt at the National
Film Board (\FB): scores of people lost their jobs and saw tharieers suffer.
But unlike the witch hunt in Hollywood, there wéesv headlines and no names
bandied about in the media. The government eveiedehere was a purge,
insisting officially that only three persons hag@beemoved. Behind the scenes,
they gave the Security Service and a new, purgeglmanagement a blank
cheque to remove persons on suspicion. By thesenak thirty-five permanent
or contract employees were terminated or encouragepart before they were
targeted, although the total number could only defitmed by documents
released undékccess to Informatiorequests many decades later. The position
of Canadian officials was that the politicizatiohsecurity issues inherently
risked illiberalism, and they could point to theSUexample as confirmation.
Some of the victims of these silent purges havieint views in retrospect.
The Hollywood witch hunt resulted in blacklists ahlighted careers, but
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finally in the public vindication of those purgeslho have been transformed
from villains in the 1950s to virtual folk heroesahdes later. The Canadian
victims of theNFB purge received neither notoriety then nor pubildlication
later. For better or for worse, that was the Caanadiay.

Security screening of immigrant/refugee and citstép applicants
involved Canada in extensive and persistent agjicaf a double standard
with regard to potential new Canadidispplicants with left-wing backgrounds
or associations were security risks, while thosth wight-wing backgrounds
were generally welcomed as anti-Communists. Thisl hafortunate
implications for lax treatment of Nazi war criminand collaborators; this issue
was later subject to a Royal Commission of Inqaing a special section of the
Justice department that was designated for retvedettracking down war
criminals and criminal collaborators who had pasBedugh the security
screen. It also meant that Canada put out the wedaoat for refugees from
Communism (Hungary in 1956-1957; Southeast Asthénate 1970s), while
making it difficult for those fleeing right-wing @ience (Chile in the 1970s,
central America in the 1980s). Apart from doublétjual standards, Cold War
immigration security firmly established a precedehthighly state-centred
procedures. Immigration was deemed a privilege, aaight. Risk was
determined by the state, and doubt must be resaiviedour of the state, not
the individual. Moreover, procedurally, the decksvidghly stacked in favour
of the Crown, with non-disclosure of evidence axdparteproceedings the
norm in deportation cases.

Security screening has been an important tooh®pblitical policing
of Canadian society. The Security Service, firsrRtbmpand later the Canadian
Security Intelligence Service$!9), has routinely used screening as an effective
instrument for establishing sources within suspeganizations: the threat of
lost employment or, worse, of deportation is aredff’e persuader for co-
operation. As an offshoot of this, and of its pragpian of threat assessments for
the government, the security service amassed akabla volume of dossiers
on Canadians and Canadian civil society. When tbBdhald Commission of
Inquiry investigatec&kcmp wrongdoing in the late 1970s, it discovered that t
security service held files on no less than 800,000ividuals and
organizations—a proportion of the population watthg the secret police that
would have done credit to some less savoury regabesad. This kind of

! Reg WhitakerPouble Standard: The Secret History of Canadian ignation (Toronto: Lester &
Orpen Dennys, 1987).

8 CanadaCommission of Inquiry Concerning Certain Activitdshe RCMP, Second Repdfteedom
and Security Under the Laywol.1 (Ottawa: Minister of Supply & Services 8119 at 518. According to the
1971 census, the total population of Canada w&681000: 800,000 files represent information onettban
one out of every twenty-seven Canadians.
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excess drew so much criticism that the governmeBrian Mulroney in the
late 1980s ordered the closure of the Counter Salmrebranch o€sis with
most of its files to be destroyed or transferretheoNational Archives.

There are some general points to be made aboutdl@an@old War
experience. First, when directly provoked, Canamad act with impressive
firmness and resolution. Second, while Americanghinbe leading the Cold
War charge, Canada was quite capable of settingeafacing its own stiff
standards for security. Even when pushed furthpaiticulars than they might
prefer by the Americans, Canadian Cold War poliaswssentially made-in-
Canada, according to Canadian imperatives; inrideiewas not significantly
different from the Americans in content, althouglid differ in style. What
was most distinctive about Canadian Cold War sgcpolicy was its strict
control by the executive branch of the federal goreent, and the zeal with
which the federal government guarded its prerogatiVhe federal government
had responsibility for external relations and farape, order, and good
government within Canada. The differential, and stimes invidious, effects
of national security on individuals and groups ian@dian society were
unfortunate by-products, but the security of thatestand order in the
community normally took precedence over individaatl group rights. Yet
ironically, the long-term consequences were thengthening of democratic
accountability and greater concern for the protectf rights.

II. THE OCTOBER 1970 CRISIS

When Canada faced the aftermath of the horrifecct of 9/11, and the
requirement to join in a new global war on ternarjgt was not altogether
lacking in historical experience in dealing withrazists. In October 1970,
Canada faced its worst internal security crisisemwitells of the violent
separatist groupe Front de Libération du QuébdeLQ) kidnapped the British
Trade Commissioner, James Cross, and kidnappedatexdmurdered the
Quebec Minister of Labour, Pierre Laporte. Canada tlirust at this time into
a harsh global spotlight amid a rising tide of atiand uncertainty at home;
there were conflicting calls for negotiating wittetterrorists or for staring them
down. To make matters more difficult for the fedegavernment, this was
primarily a domestic terrorist crisis (in spiteinéffectual attempts to link the
FLQ to wider terrorist networks or even to Communismith potentially
serious consequences for Canada-Quebec relatioasedF with this
mushrooming crisis, Canada acted swiftly and farégfvith no regard for civil
liberties. Invoking theWwar Measures Actinder a putative, and unproven,
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apprehended insurrection, the federal governmextiepl Quebec under what
amounted to a state of martial law. Extensive uas made of the power to
detain and interrogate without charge, without salinand withouhabeas
corpus The media were censored andrhe declared a banned organization,
association with which could land someone in prigorther, association was
considered retroactively. In the aftermath of thisi€ proper, the resources of
thercmP Security Service and the Quebec and Montreal @aliere mobilized
to counter and negate by virtually any means, daifoul, theFLQ or its
successors. In filling out the blank cheques isskienh, the security and police
forces so exceeded their lawful roles that theivdies were subject to a series
of federal and provincial Commissions of Inquiry.

However controversial the methods employed, thaltress clear and
unequivocal: theLg and, with it, the entire terrorist tendency ofsbgereignty
movement in Quebec, was eradicated. From the d®&M0s onwards, the
sovereignty field was left entirely to the legititaalawful, and peaceful form
of the Parti Québécoi®), and the contestation of federalism to democratic
elections and referenda. Indeed, in surveying trgetnporary history of
terrorist movements around the world, the Canadigrerience in stopping
terrorism dead in its tracks and diverting the fizdi energies that had helped
drive the movement into constitutional channelsnds out as a quite
remarkable success story. Timing was obviously ntgmd: the terrorist
movement was crushed at an early enough stagisthgppression did not elicit
any popular upsurge in support—as for instancetivéhrish Republican Army
(IRA) among the Catholic population of Northern Irelalidximum force can
work at preliminary stages of the development ofresuirrectionary terrorist
movement; at later stages, it may well be countshpetive, as in the current
morass of death and retribution in which Israed$itself enmeshed with the
Palestinians. TheLQ also self-destructed with its wanton murder of duag,

a senseless act that disgusted Quebecers. Abouwheakk were alternative,
peaceful means of expression available for soveigtigentiment. Theqg had
just entered the National Assembly in Quebec alastearlier the same year.
Force could be used successfully against illegiinfarce when legitimate
channels existed.

Does the successful outcome of the affair offepeative justification
to a government that in effect put liberal freedam#$iold and declared that the
end justified the means? There are perhaps twoeassw this question, and
each has significance for how we understand thporese of the government of
Canada to 9/11.

First, it must be clearly stated that the Trudeawegnment during and
after October 1970 was less than frank in its figstiion of its actions before
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Parliament and the publicThere was no apprehended insurrection: the failure
of the government to follow up with supporting estite for its claim in
invoking wartime emergency powers was telling, foere was no such
evidence, or at least nothing compelling. Moreotlee, advice of th&cmp
would have been against using emergency powerss-ifficials had been
consulted, which they were not. The governmentteoeetive justification
leaned heavily on the alleged shortcomings of titelligence on the terrorist
groups provided by the security service that supglydeft them no choice but
to round up all the usual suspects and sort thamn [Bhis official rationale was
revealed to be seriously distorted when documenitstelligence reports on the
FLQ and other separatist groups were declassified. fafédhe distortions are
unfair to thercmp, which had in fact done a competent job of petiegand
reporting on violent separatist groups. They algpstitute a reprehensible
example of blaming the servants for the mastersdegéds. Thecmphad even
delivered a very clear warning in the summer ofQlthat the-LQ had adopted
kidnappings as their priority tactic, and even et diplomats and Cabinet
ministers as their likely targets. Yet the warnimgsre ignored, and potential
targets left unprotected at the tragic cost of letgds life. The lesson here is one
often repeated in modern history: intelligenceuiab are as often failures of
governments to listen to their intelligence antdlligence professionals failing
to provide.

TheRrcwMmP believed that the crisis was essentially a critmnatter, to
be solved by good, careful, patient police workafTtvas how, in the end,
James Cross was liberated, and it might have daajealrte’s life. Instead, the
government, or at least the Prime Minister andloise Cabinet associates from
Quebec (who in every instance of debate in Calgreted to be the hawks),
disingenuously citing an exaggerated threat thegwkto be false, chose to
perform acoup de théatrea striking demonstration of the power of the fatle
government and the futility of violent resistanc@tFrom a liberal standpoint,
the October Crisis offers a salutary warning althaut the state can lie and use
pretexts to aggrandize its power and crush opposiffrom a Machiavellian
standpoint, Trudeau skillfully manipulated a crisat of his making to effect
an end that was in the national interest.

o Leading figures, even in retrospect, were evaisitbeir justifications. Immediately after the dsis
a prominent Quebec minister in the Trudeau govem@érard Pelletier, published a mema, Crise
d’Octobre(Montréal: Editions du Jour, 1971). In Mr. Trudesaivn memoirs, his account of the affair raises
many questions of both fact and interpretationrrBi&lliott TrudeauMemoirs(Toronto: McClelland &
Stewart, 1993) at 128-52.

10Reg Whitaker, “Apprehended Insurrection? RCMPlligience and the October Crisis” (1993) 100:2
Queen’s Quarterly 383.
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Choosing between these alternative assessmentst isasy. It is
difficult to justify the Trudeau government'’s agi®in misrepresenting facts
and in shifting blame. On the other hand, a test@avenue that might have
turned Quebec into an Ulster-style battleground veasided and the
constitutional avenue for the sovereignty moverogened. Moreover, despite
dire predictions at the time that the fabric oklial democracy had suffered
irreparable harm from the arbitrary actions taketd70, the evidence suggests
otherwise. As a long term result of the crisis atsdaftermath, theNar
Measures Actvas later repealed and replaced with an emergpoaers
statuté' that is much more measured and balanced. As et divasequence of
the post-crisis countering of the violent sepatatiyy unlawful and improper
means, the McDonald Commission recommendationl#te removal of the
Security Service from thRcmp and the creation of a civilian agencgishas
a specific legal mandate for what it is authoriaed not authorized to do, and
elaborate mechanisms of accountability, oversigid, review attached to its
operations. These are very positive gains for éibéemocracy, which derive,
paradoxically, from the violations of liberal demacy practised during the
crisis. History, it should be remembered, doesivaays move in straight lines.

lll.  KEEPING UP WITH THE NEIGHBOURS? AFTER 9/11

The war on terrorism differs from the two histotipaecedents in a
number of particulars, despite certdéja vuelements. Most significantly, 9/11
constituted a violent attack on American civil igj indeed the attacks appear
to have been designed to spread fear througholavals of American life.
Moreover, the targets have been publicly designated Al-Qaeda
pronouncements aany and all Americans, not limited to state officials,
military/security personnel, or corporate execugj\as was the case with some
earlier terrorist groups. The Cold War was only kidelt as constituting a
threat to the personal security of ordinary NortheXicans in their homes and
families. Thesubversiveahreat of the Communist enemy within was largely a
constructed abstraction that waxed briefly in thdye anxious, days of the
Cold War, and then waned by the middle of the 19%Ben an uneasy stability
took hold in East-West relations. The material @hte ordinary people in the
Cold War was the spectre of nuclear holocaustthisitactually turned out to
be a powerful factor pushing governments towardtiating differences with
the enemy and reducing the possibility of war. iliuse threat of post-9/11
terrorism, on the other hand, works decisivehhimdpposite direction, putting

1 Emergencies AcR.S.C., 1985, c. 22 (4th Supp.).
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popular pressure on government to defeat and dteithe terrorists, at
whatever cost.

The war on terrorism is thus a more populist stleiglgan the Cold
War, which was always primarily a matter of concerstates and state elites.
The danger of populist authoritarianism is very teaulnerable minorities—in
this case, the Muslim and Arab communities—andhe fiabric of liberal
democracy. States will no doubt always attemptdiaesthe opportunities
offered by major security crises to enhance thagrcive powers at the expense
of individual and groups rights. When they havepdaed enduring popular
support in exploiting such opportunities, the ldegn result promises to be
bleaker from a civil libertarian point of view.

9/11 was, however, not just an attack on civil stgibut in the first
instance, an attack gkmericancivil society. As a liberal, capitalist, ‘infidel’
democracy allied closely to the United States, @arns obviously implicated
as a target of radical Islamist terror. The appdyemuthentic statement issued
by Osama bin Laden in the fall of 2002 specificéiyeatened Canada along
with other Western states associated with the dr8tates. As primary targets
are hardened by tough security measures, it isyalpassible that softer targets
will be sought by the terrorists, even in other mtoigs. Nonetheless, it was
evident from 9/11 that America is the primary fomfiserrorist wrath, and
Canada is at best a secondary, peripheral targetaffacks on the twin towers
of global capitalism and the headquarters of Uiftary might were brilliantly
chosen for the spectacular symbolism encoded im¢ke Attacks on the cn
Tower and the Defence headquarters in Ottawa wsend an indecipherable
message to the world.

Canadians instinctively sympathized with Americamgred their pain
and anger, and continue to support the idea ofrawéerrorism'? Despite the
successful coalition-building activity of the U.& ministration around the
invasion of Afghanistan, and the rather less endistisally received efforts
around a projected war on Iraq, Canadians haveetbmal see the war on
terrorism as primarily an American, rather than altitateral, struggle.
President Bush'’s pointed omission of Canada fraothierwise exhaustive list

12 There are a number of polls that have shown thag@ian support for the war on terrorism, and the
Afghan intervention, has remained strong. For mstaEKOS reported in August 2002 that three ofivef
Canadians supported Canadian military participatiofghanistan, while only one in five were oppdse
See “September T1in Hindsight, Recovery and Resolve” onlineiEkos Research Associates
<http://lwww.ekos.com/admin/articles/9sept2002.mtf22, 23 (date accessed: 18 May 2003). Galluptepo
in September 2002 that sixty-one per cent of Camepproved of the U.S. conduct of the war ooitism.
An invasion of Irag was received much less enthatisially. In January 2003, Ipsos-Reid found thdton
fifteen per cent of Canadians would support Camapiaticipation in an Irag war without UN sanctitess
than the eighteen per cent who were opposed tavanyvith or without UN sanction. See “A SpecialRe:
Attacking Irag” online: Ipsos-Reid <http://www.ipsos-
reid.com/media/dsp_displaypr.prnt.cfm?ID_to_view*1¥(date accessed: 18 May 2003).
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of countries officially thanked, and his offhandmiissal of the need to offer
any apology for the four Canadian soldiers killgddmerican friendly fire in
Afghanistan, were widely perceived in Canada aglissThey also confirmed
the specifically American nature of the war on d¢eem, and Canada’s
distinctly auxiliary role in the conflict. Publicpimion analysis suggests that
Canadians, like much of the rest of the world, hesteially grown more distant
from the United States, and more critical of Amaniteadership, since 9/11.

Analysis of the policy response of the Canadianegoment to 9/11
suggests that Canada has actually been fightingr @mwtwo fronts. One front
is the public face of the war on terrorism: Canfadfls its obligations as an
ally in the broad coalition against terrorist mowents and reassures its own
citizens that it is doing what it can to protedtittsafety. The second front, less
publicly acknowledged, is essentially damage litiota not in relation to
terrorist acts, but in relation to the potentiallat@ral economic harm to
Canadian interests caused by the U.S. interpratafinational security on its
northern border. U.S. homeland security will bet@eted, either at the Canada-
U.S. border or around a wider North American peteanéf security is imposed
along the border, it will be at an economic costageptable to Canada, which
sends more than eighty-five per cent of its exptrtthe United States. The
costs would also be high to the United Statesldmnh proportionately less on
the American side; moreover, the Bush administnaisowilling to pay very
high economic costs for security, including the&b8lion U.S. federal deficit
incurred in 2002.

Faced with a formidable big business lobby insisterreopening the
border for unimpeded commerce, at whatever politoat!* the Canadian
government confronted an unsettling policy altemeata North American
security perimeter in which Canadian sovereigntyldde seriously threatened
by pressures to harmonize its rules on entry—gittenbalance of power
between the two countries, this would inevitablyam&holesale adoption of
American standards. The Canadian policy dilemnthesecond front has been

13 A year after 9/11, CRIC (Centre for Research arfdrination on Canada) reported a dramatic
turnaround: thirty-five per cent of the populatimanted Canadian ties to the United States to be¢mo
distant”, an increase of twnety-two points overdber 2001; twenty-eight per cent of the populatiamted
closer ties to the United States, a decrease efjdints over October 2001. See “More Canadiansbig
Themselves From U.S. Neighbours” onlin€entre for Research and Information on Canada
<http://lwww.cric.ca/pdf/cric_poll/borderlines_ca/lbsrderlines_press neighbours sept2002.pdf>(date
accessed: 18 May 2003).

14 Coalition for Secure & Trade-Efficient BordeRethinking our Borders: a Plan for Actid8
December 2001); Presentation of Thomas D'Aquinesi@ent and Chief Executive (January 14, 2003)
“Security and Prosperity: The Dynamics of a New &fmUnited States Partnership in North America”, to
the Annual General Meeting of the Canadian Courdfil Chief Executives, Toronto, online:
<http://lwww.ceocouncil.ca/English/Publications/refjan14-03.pdf> (date accessed: 18 May 2003).
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how to reassure the United States sufficiently ander security so that
commercial traffic can be maintained, while notrendering a critical degree
of Canadian sovereignty in the process.

The two fronts are interrelated. Everything thah&a contributes to
the war on terrorism, and to maintain strong ség@gainst terrorism within
Canada, tends to relieve U.S. pressure on the bdrde Canadian first front
response has involved: more resources for secuatilg intelligence; a
streamlined security decision-making structure inithe federal government
at both the political and bureaucratic levels; e expanded legal powers for
anti-terrorist law enforcement and investigationdg &loser coordination and
sharing of information with allieS All of these have helped maintain Canadian
economic security by reassuring the U.S. that Cansenforcing adequate
security standards on its own. However, they hatédaen enough.

Parallel to this track, Canada has taken anoth@essef initiatives
under the rubric of the Smart Border agreem&nhese initiatives involve a
series of ongoing negotiations with the United &tain such matters as pre-
clearance of container traffic at the point of arjdast-tracking of safe persons
and goods; collection and retention of a wide rasfgtata on persons traveling
by air across the border; the application of higthtsurveillance equipment
along the border; expansion of Integrated BordefoEEement Teams; and,
controversially, a “safe third country” agreementaduce the flow of refugees
across the border. Despite some inevitable glitdhese negotiations have so
far been largely successful, in the view of U.Smdtand Security secretary
Tom Ridge, who has warmly stressed the usefulrfabgio further expansion.
Critics in Canada, from those on the political tigho have characterized these
measures as too little, too late, to those on #temalist left who have tended
to see them as sellouts of sovereignty, have urarsim missed the point of the
Canadian strategy. The Canadian government hastéri@void being trapped
into sweeping negotiations on a mega-agreement avéortress North
America—such as the perimeter security projectfpretl by Paul Cellucci, the
United States Ambassador to Canada, just aftef@fidlendorsed by a number
of provincial premiers, the Official Opposition @ttawa, and the influential
Council of Canadian Chief Executives). Instead Gheadian government has
engaged the Americans in a series of incrementgitiaions, segmented but

15 Reg Whitaker, “More or Less Than Meets the Eye@ Nlbw National Security Agenda”, in Bruce
Doern, ed.How Ottawa Spends 2003/{férthcoming 2003].

16 Department of Foreign Affairs and Internationahde (“dfait”), The Canada-U.S. Smart Border
Declaration online:DFAIT <http://www.dfait-maeci.gc.ca/anti-terrorism/deelton-e.asp> (date accessed:
18 May 2003) . DFAIT News Release, “Manley and RidRelease Progress Report on the Smart Border
Declaration and Action Plan” (28 June 2002), onlinerFalT <http://webapps.dfait-
maeci.gc.ca/minpub/Publication.asp?FileSpec=/Mit_Pwcs/105343.htm&bPrint=False&Year> (date
accessed: 18 May 2003).
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linked, the successful outcome of which have haddimulative effect of
mollifying American security concerns, while keegpihe flow of cross-border
commerce more or less intact. Absorbed in the fipscthe U.S. negotiators
have lost sight of the larger picture, which isaketo the taste of the Canadian
negotiators who wished to minimize the larger loksovereignty necessarily
entailed in any grander, macro-level integratiod harmonization project.

Although the Canadian federal government has shoowmsiderable
skill and adroitness in managing the second frétiis two-front war, it is a
volatile process subject to unpredictable upseitaih politicians and
journalists in the United States allude frequettlthe alleged security risk to
America posed by lax Canadian security policiesalanentably undefended
northern border. An imagined Canadian connectio®/id was doggedly
investigated, but all leads came up empty. In thetU.S. State Department in
its official report tracking global terrorist tresidor the year 2001 explicitly
denied any Canadian connection and went on toithes€anadian co-operation
in anti-terrorism as a model the U.S. would likesé® practised with its other
allies!’ Yet as late as January 2003, five mysterious “Aratho had allegedly
entered the United States from Canada were theaddjan all-points terrorist
alarm, endorsed by no less than President BustiWmétfew days, the story
collapsed, revealed as a hoax. Nonetheless, dempitingry demand from
Canadian Immigration minister Denis Coderre, NewKy8&enator Hilary
Clinton refused to apologize for her claim that tioa-existent suspects had
entered the United States via CanddEhe Canadian connection stories have
proved to have about the same credibility as th&oelp of the TV serieShe
West Wingin which the White House was alerted to a testowho had
infiltrated across the Ontario-Vermont border. Altlgh no responsible official
of the U.S. government has ever given credencdito mythology, anti-
Canadian suspicions form a political backgrounéutaerican perceptions of
Canada that Canadian officials are persistentlgefdto confront.

In fact, there is very little evidence that Canadiacurity is any less
vigilant than that of America. Canadian and Amaricauthorities share
common databases on the bad guys; exchange ietatkgon a regular, indeed
institutionalized, basis; and cooperate closelgross-border enforcemetitf

17The pre-9/11 case most cited by critics is tha&ttohed Ressam, apprehended in late 1999 attempting
to enter the United States at Port Angeles, Washimgn his way to play a part in a planned milienm
terror attack on the L.A. Airport. Yet in 2001, UAttorney General John Ashcroft brushed off csitaf
Canadian security by insisting that in this case tited States had acted on information providgd b
Canadian authorities, with whom cooperation wads@nding”; interview of John Ashcroft (4 December
2001) onCTV NewsCTV Television.

18 Sheldon Alberts, “Clinton refuses Ottawa's calldpology”The National PostJanuary 10, 2003.
19 Reg Whitaker, “Refugee Policy After SeptemberMat Much New” (2001R0:4 Refuge 29.
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there was any performance gap in the past, it waanforcement and was
attributable not to lower Canadian standards, buply to fewer resources
available to the Canadians relative to their U@&interparts. That gap was
closing even prior to 9/11. Certainly, it has beeduced since the national
security budget in early 2002, which allocated $#Bion of new funding to
immigration and border enforcement and over $11liamito security and
intelligence agencies.

Despite these facts, there are influential forngsdnada always ready
to reinforce American suspicions: the Canadianafiltie and its successive
leaders; some provincial ministers; thational Post Southam Press, Global
andcTv News; and certain so-called terrorist expertsyTtave all relentlessly
endorsed the idea that Canada is a haven for issowhere feeble security
enforcement and loose social liberalism combingréwide a haven and base
for terrorists threatening the United States. Tkistence of a cadre of serial
confessors eager to assert Canadian responsioitismerican security and
intelligence failures is a curious feature of then@dian political culture, even
a subject for satire by a columnist in the printipfending newspaper, the
National Post It has not made the task of the government aniereas
managing an already delicate two-front campaign.

A more serious challenge to Canadian sovereigntiyeisvidespread
and influential support voiced by business lobbik#k tanks, and even the
parliamentary committee on foreign affairs and riméional tradé; that
Canada should seize the opportunity offered by ftthink big and negotiate
a much wider ranging arrangement for North Amerieaonomic integration
(including all, or some, of a customs union, a candabour market, adoption
of the American currency). Opinion on this is distdbetween advocates who
see a window of opportunity in the 9/11 securiigisr and opponents, some of
whom are opposed in principle to integration, bludfavhom see more dangers
than opportunities in any deals made with an Anagriadministration in a
highly unilateralist and nationalistic mood post®/For a Liberal government
preoccupied with managing Canadian-American ralatam a range of touchy
security issues, including military contributionsstwar with Iraq, the prospect
of entering onto the mine-laden field of comprelansegotiations for RAFTA
Plus, can hardly seem appealing. Whether it caavb&led is another matter.

The prospect is mentioned here only to demonsdinated/11’'s impact
on Canada is by no means straightforward. Nor iv@astipact of the Cold War.

20 Paul Wells, “Thousands die — blame Canati2¢ National Pos{18 December, 2001) A6.

2 House of Common®artners in North America: Advancing Canada’s Rielas with the United
States and Mexi¢®&Report of the Standing Committee on Foreign Affand International Trade (December
2002), online: <http://mww.parl.gc.ca/InfoComDoc/3/FAIT/PressReleases/FAITpr2-e.htm> (date accessed
18 May 2003).
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Indeed, on the matter of Canadian sovereignty imtiN&merica, there is
considerable continuity between the Cold War amedwhr on terrorism. Both
crises extended quickly from the security sphenh¢oeconomic sphere, and
from there to the political and cultural dimensiafi€€anadian nationhood. In
neither case, however, does a purely nationaksting make much sense. Itis
not a question of U.S. hegemony versus Canadi@taase. Rather, the lines
are drawn within Canada, as they were during thiel @¢ar, between those
advocating greater integration with the United &aind greater support for the
American international position, and those wishtadimit that support and
insisting on skepticism toward greater integratsna by-product of security
co-operation. The latter camp must come to terntis tlie reality that there is
underlying public support for the general stanc&Cahadian-American co-
operation. During the Cold War, Canadians generaljyeed that the
Communist bloc represented the chief security theed accepted American
leadership in contesting Communism as appropriateghe current crisis,
Canadian opinion accepts that terrorism is the nsagjourity threat and supports
Canadian participation, under American leadershigonfronting terrorism.
Neither then nor now does this mean Canadian stugpomll aspects of
American leadership, or a willingness to follow ttaited States down any
path—especially one entered upon in a unilatesdlifan that ignores the United
Nations and multilateral relationships. Yet undiedysupport, along with the
inescapable economic realities of the existing ele@f economic integration,
limits the scope of open criticism of U.S. leadgrsAnd places Canadian
governments in the position of negotiating degifaategration, rather than
allowing the liberty of asking whether greater grtion ought to take place.

In 1965, George Grant publishédment for a Nationin which he
blamed the Liberal elites of the day for the dernisgganada, while nonetheless
insisting on the inevitability of the end of natimod. In the early 21st century,
with another war replacing the Cold War that waar®s despair, the role of
the Liberal elites remains ambiguous and subjestatying interpretations,
although this time there is more criticism of thasranti-American than as pro-
American. The contradiction in Grant points to sggi@x in both instances: in
the face of powerful structural forces favourintegration and the decline of
sovereignty, the Liberal elites are neither intéigrast nor nationalist, rather
they are negotiators of a persistently difficulspageway between pressures to
go too far and pressures to go not far enough.

Critics of government security policy after 9/1vbaharged that the
anti-terrorist legislative changes brought befaadiBment are largely a result
of pressures to keep up with the neighbours. Inda®dng these critics is the
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former Director ofcsis Reid Morderf? Yet on closer examination, there is
rather less than meets the eye in this charge.daawas indeed forced to
legislate specifically in response to an Americaligy decision, in the case of
federal aviation regulations demanding advance ymtich of a range of
personal data on passengers arriving from abrodd3atairports. Canada had
no choice in this matter, short of losing landiights for Canadian carriers,
even though this American policy did necessita&rading Canadian privacy
law.

Beyond this instance, direct response to Amerigasure is more
difficult to pin down. Certainly some indirect psese may have been applied
on Canada to comply with a generally more string@itterrorist regime that
was falling into place after 9/11. In its centegadnti-Terrorism Act® Canada
felt compelled to join in the multilateral anti-terist campaign by, for instance,
developing a legal definition of terrorism that éammed to definitions in
various international texts, and in defining teisbentities under Canadian law
and listing them for the purposes of blocking tharficing of terrorism, in
conformity with international efforts sanctioned the un. With regard to
stepped-up electronic surveillance powers—a ketufeaof American anti-
terrorist legislation—the Anti-Terrorism Act is silent, except for an
accompanying promise that Canada would develoglegn in conformity
with the European Convention on Cyber Criffélhis promise is now in the
process of enactment with the Justice Departmgnttdic consultation on
lawful acces$® Analysis of theAnti-Terrorism Actas well as the proposed
Public Safety Actdiscloses little that can be seen as directly nedimg to
specifically American demands, as such, or refigcéimerican provisions and
practices.

Upon reflection, it is not difficult to discern whihe relationship
between American and Canadian legislative initegiis relatively weak. While
the terrorist threat may be similar in all Westeonintries, each country has its
own unique set of political institutions and praaes its own legal traditions,
and its own specific political forces in play.

22 Reid Morden, “Finding the right balance” (2002)@3 Policy Options 45-8.

23 S.C. 2001, c. 41. Even before its final passdgs, legislative package received extraordinary
academic attention in a book of essays, most oflwvere critical: Ronald J. Daniels, Patrick Mack]&
Kent Roach, edsThe Security of Freedom: Essays on Canada’s Antiefiem Bill (Toronto: University
of Toronto Press, 2001). See also Erroll P. Meg&dBebra M. McAllister, eds.Between Crime and War:
Terrorism, Democracy and the Constituti¢2002) 14:1 N.J.C.L.

24 ETS No. 185, Budapest, November 23, 2001.

2 Department of Justice Canada, Lawful Access — @tation Document (25 August 2002): online:
Department of Justice Canadshttp://www.canada.justice.gc.ca/en/cons/la_alfat€ accessed: 18 May
2003).
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The United Kingdom, with a long history of confromg Irish
Republican terrorism in Britain, already had a v&linpng, in cases draconian,
security legislation in place, in the form of sussigePrevention of Terrorism
Acts. Interestingly, one new power sought by the government was the
deportation of persons suspected of terrorist @s$oes to their places of
origin, even in cases where this might entail ihg a refugee to the country
of their persecution, thus violating the un Coni@mton Refugee¥. This
power was not sought by the Canadian governmeit,vaas specifically
brought into question post-9/11 by the Supreme Gauthe case oSurestt’

The most striking divergence in practice, althoagh clearly in law,
between Canada and the United States and Unitegikin post-9/11, has been
the indefinite detention in the latter two courdra@ non-citizens on suspicion
of terrorist associations. The Court of Appeahi@tnited Kingdom has agreed
that foreign terror suspects can be held in Unikedydom jails indefinitely
without trial. There was an initial round of detient in the United States just
after 9/11, numbering somewhat over 1,000 (thetdigures have never been
released), and sporadic detentions have taken platsequently. Thesa
PATRIOTAct® as drafted by the Justice Department originaljedafor the
power of indefinite detention of non-citizens omsgigion. This power proved
controversial, however, and Congress insisted tipmalimits on detention of
seven days before cause had to be shown. The axeagetying on loopholes
in the legislation, has detained non-citizens imdiefly, without legal
representation. Various devices have been invaketijding the holding of
suspects as material witnesses, normally used reiffard to grand jury
investigations, but in these cases leaving thetmuretmaterial withesses to
what?” unanswered. This behaviour appears to demonstoateropt for
Congress, yet has elicited remarkably little cisticfrom that body. Nor has the
issue of the constitutionality of the executive'stians been effectively
challenged in the courts, although various chakerizave yet to arrive at the
final level of appeal in the Supreme Court. Theiéssf the treatment of non-
citizens in the United States has been skeweddgdministration’s decision
to treat foreign terrorists as enemy combatantgestito military law outside
the normal Geneva Convention rules for the treatraEprisoners of war. In
two cases, the same treatment has been accordedtizéhs suspected of Al-
Qaeda activities. To this point, the courts havealghthe administration’s right
to hold citizens indefinitely without legal represation and without judicial

26 Anti-Terrorism, Crime and Security Act 2001K.), 2001, c. 24, ss. 21-22.
21 Audrey Macklin, “Mr. Suresh and the Evil Twin” (@R) 20:4 Refuge 15.

28 Pub. L. No. 107-56, 115 Stat. 272 (2001). Unitamgd Strengthening America by Providing
Appropriate Tools required to Intercept and Obdtillezrorism (SA PATRIOTACY).
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review? In this latter instance, there are grave consempgrfor the
constitutional rights of American citizens, a sttaa that has drawn strong
criticism from at least some legal and journalisti@rters.

In Canada, indefinite detention on suspicion is p@ictised. Non-
citizens subject to removal on security grounds smmetimes detained, a
practice that predates 9/11. However, these persames not denied
representation and the Crown must show cause irt.cboe 1984 Supreme
Court of Canada decision in the cas8imighwould appear to raise an effective
barrier against a general practice of differentiahtment of non-citizens as
falling outside the protection of tigharter If the United States had been
insistent upon harmonization of North American irgration security rules, or
if Canada had believed it necessary to conform moedcan practice on
detentions in order to keep cross-border commelawirfg, the federal
government might have been faced with having tolkevhe notwithstanding
clause to override the effect 8ingh.Although such an action would no doubt
have been approved by the same lobby that hasphestring in Canada for a
more integrated perimeter security arrangemengakiernment has never even
hinted that such an action was being contempléteshort, U.S. pressure has
been negligible on this issue.

During the passage of tAati- Terrorism Actconsiderable controversy
was generated by provisions for preventive arredtiavestigative hearings;
both were ultimately subjected to a sunset claBseventive arrest is strictly
limited to forty-eight hours, although refusal teneply with terms of
recognizance could result in imprisonment. Atials, however, a person held
under preventive arrest is fully represented. Itigatve hearings appear to be
modeled to a degree on the U.S. grand jury sydbemeven where a person
brought before such a hearing could be compellegtfy against others,
Charter protection against self-incrimination is expligilecognized. Under
guestioning by a parliamentary committee in Jurt®22 a senior Justice
Department official acknowledged that neither afsh extraordinary powers

29 These are the cases of Yasser Esam Hamdi, ohe ehiemy combatants captured in Afghanistan
who turned out to have been American-born, and Basidla, the so-called dirty bomb suspect. Botesa
continue through the legal appeal process, bhieitase of Hamdi a federal appeals court ruledriy 2003
that in wartime the state can indefinitely detaildrated States citizen captured as an enemy combaia
the battlefield and deny that person access tavgela Neil A. Lewis, “US Is Allowed to Hold Citizeas
CombatantNew York Timeg§January 9, 2003).

80 Singh et al v. Canada (Minister of Employment anchigration) [1985] 1 S.C.R. 177.
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had by that date actually been invokednd there have been no subsequent
reports of their use.

If this pattern persists, it will echo a precedseitin during the early
Cold War, when a series of amendments were madmgadfences and
stiffening penalties in theCriminal Code for treason, sabotage, and
sedition—all of which are linked to the Cold Waraht of Communism. Critics
at the time suggested, without evidence, that thhaages had been initiated
by American pressures. If so, pressure had bedthefst no Communist or
Communist sympathizer was ever charged under teadea provisions, which
lay dormant for almost two decades, until the Oetobd70 Crisis, when a
seditious conspiracy provision was dusted off aséduagainst five people
accused of being associated with they, newly banned under thé/ar
Measures ActAll such charges failed in cou¥tThere is thus some precedent
for tough sounding legislative actions that proeebe more symbolic than
substantive in intention.

The main reason for downplaying American pressagea basis of
Canadian legislation is that a great deal o#thg-Terrorism Acis not directly
related to 9/11 at all, but answers to wider angpée issues surrounding the
legal and institutional framework for national segupolicy. Among the non-
9/11 related elements of tAati-Terrorism Act

. The Official Secrets Acis replaced by a neecurity of
Information Act including new offences, such as economic
espionage;

. The Communications Security EstablishmewnsH, the

electronic eavesdropping agency, is for the firsetgiven a
statutory mandate, with its powers and limitatispslled out,
and with an important additional power to retaim@dian
communications related to terrorism (this is 9/athted);

. Serious limitations are imposed on thecess to Informatign
Privacy, andPersonal Information Protection and Electronic
Documents Actsvith regard to disclosure and retention of
information relating to national security; and

. Provisions regarding non-disclosure of sensitiaiaomal
security evidence serve mainly t©harterproof existing

sl Testimony of Richard Mosley, Assistant Deputy Mier, Criminal Law Policy, Department of
Justice (June 10, 2002), to the House of CommorsCRimmittee on National Security, online:
<http://lwww.parl.gc.ca/InfoComDoc/37/1/SNAS/Meetatgvidence/snasev05-e.htm#Int-278274> (date
accessed: 18 May 2003).

82 M.L. Friedland National Security: the Legal Dimensigssudy prepared for the Royal Commission
of Inquiry Concerning Certain Activities of tlRemp (Ottawa: 1979) 22-3@old War Canada, supraote
2 at 197-204.
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evidence provisions following ti&inchcombeéecision of the
Supreme Court of Canada.

Taken together with th€anadian Security Intelligence Service *Act
and theSecurity Offences Aebf 1984 (the latter now augmentedMy Act to
Amend theéForeign Missions and International Organizationst)&tand the
Immigration and Refugee Protection Atthe last two passed just prior to 9/11
and the latter itself amended by C-36, fi-Terrorism Actconstitutes the
basis for comprehensive Canadian national sedegiglation, which will be
further augmented when tHeublic Safety Acfiinally becomes law. The
opportunity offered by 9/11 was alertly seized bg Canadian security and
intelligence community, which has ended up with mawore than it would
likely have achieved had 9/11 not happened. But ofdhese ideas for change
were already in the pipeline in Ottawa, sometim@sylears, awaiting the
political push that would bring them to the frofitlee policy agenda. The push
came from Al-Qaeda, not from the United States. 3ihecifics of Canada’s
national security policy regime owes little to thedel of the U.S. system;
indeed, on many important points, it differs sharfriom their American
neighbours?®

Nor does Canada show enthusiasm for emulating therigans in
another particular: the targeting of the Muslim arity as a threat to security.
Both governments began shortly after 9/11 by sagihthe right things that
would steer the majority away from the kind of ethwictimization of the
Japanese communities that occurred in both cosrdrieang World War Il. In
both countries, the objective effect of securitjigges has amounted to ethnic
profiling of Muslims in practice. From a policing@ security perspective, the
targeting of high risk people simply represents dfiective direction of
resources; from the perspective of those flaggedéoticular attention, the
policy represents ethnic and religious victimizatitn the us, apparent anti-
Muslim bias in government policy is becoming inaiegly public. Although

33 R. v. Stinchcombg1991] 3 S.C.R 326, ordered the production inrtof criminal intelligence
relevant to the defenc&tinchcombavas a criminal case and its relevance to natisealrrity cases was
unclear. The evidence provisions in C-36 are insghigt of better safe than sorry.

34 R.S.C. 1985, c. 23 (note: pending amendment niarge, S.C. 2001, c.27, ss.223-226).
¥ Rs.C.1985 5. 57,

%s.c.2002, c. 12.

37s.c. 2002, c. 27.

38A notable example of institutional differencehs tdebate that has opened in Washington since 9/11
about the desirability of splitting the fbi intocaunter-terrorist intelligence agency and an ingstnally
separate criminal law enforcement body. In Canddawas done in 1984 with tlesis Act separating the
security service from thecmp.
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targeting has focused on non-citizens, the lineveen aliens and Muslim-
Americans is increasingly blurred, or so it is géved to be by Muslim-
Americans. The requirement for all aliens fromdtMuslim countries to
register with the Immigration and Naturalizatiom@ee has sent a deep chill
through the entire Muslim-American community.

The targeting of people born in certain so-calléghirisk Muslim
countries attempting to enter the United States—thainl subsequent special
treatment, including interrogation and fingerpmgt—has raised official
protests from Canada regarding Canadian citizersw/itreatment on arrival
at American entry points seems to be discriminatonthe basis of their
country of birth’® Canada does practise effective ethnic profilingisnown
anti-terrorist security measures, but it typicaltes so in a more guarded, less
public manner than the Americans. This is a pdrallthe McCarthy era in the
United States during the early Cold War, when Caredsomewhat smugly
congratulated themselves on avoiding the exce$§asomunist witch hunting
in the United States, while at the same time daioge of the same things
behind closed doors. Yet it is the very public §imgout of Muslims that sets
off alarm bells among minority communities at riskhe United States, while
these same groups tend to feel less threateneahiada. In an eerie parallel to
the Cold War, when threatened leftists, especialgcademe, fled across the
border to find safer havens in Canada, there weperts in early 2003 of
Muslims from the United States seeking refuge inatia®*

IV. CONCLUDING REFLECTIONS

Canada’s response to 9/11 does indicate that kgapginwith the
neighbours is, to a degree, an important guideutdip policy. Like the Cold
War, the war on terrorism is a multilateral effiander American leadership. As
a participant in the alliance, Canada has to doyntfaings to keep up its part.
However, most of these things it would have dongsown, both to assure an
anxious public concerned about threats to theiurity¢ and to pre-empt the
Americans from taking more drastic measures thatlgvdirectly threaten
Canadian sovereignty. Ottawa recognizes that impgrtand influential,
sections of the Canadian business, political, aadiaelites constantly push for
greater integration with the United States and tgredarmonization of
Canadian policies with U.S. policies, and that ¢hgsessures are more

39 American Civil Liberties Union, Press release: filigrant Registration Program Pretext for Mass
Detentions” (December 19, 2002).

40 David Ljunggren, “Upset Canada Issues Rare Caoticfravel to U.S.Reuterg§October 30, 2002).

41 Michael Powell, “Pakistanis Flee to Canada andddtainty: Families Uprooted By INS Deadline”
The Washington Po¢anuary 18, 2003) A01.
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influential than usual during times of internatibersis and high insecurity. At
the same time, Canadian public opinion demands sdistance from the
appearance that Canadian policy is being dictaited YWashington. This latter
tendency is heightened when the U.S. leadershjgeliseived by many in
Canada as immoderate and potentially dangeroushve@iems to be the case
today.

As historical precedents, the Cold War and the Retd 970 Crisis
demonstrate that Canada is capable of acting fdigednd with relatively few
restraints, in dealing with a perceived threat frgithin linked to a threat from
without. The anti-terrorism legislation and thefslim resources towards
national security enforcement in the wake of 9/athe as no surprise. Yet the
historical precedents are double-edged. If thegssiga capacity for repressive
and illiberal actions in the name of national séguit is also the case that the
long-term result of both of these crises was trgjthen liberal democracy and
the protection of civil liberties, as a direct cegaence of revulsion generated
by repressive and unaccountable state actionstddis part of the historical
background to the present crisis. Canadians hawmedd from experience about
the consequences of overreaction. There is a saeeen the Canadian and
American responses, partly generated by the dinecif the terrorist threat
primarily against the United States, and partlyegated by differences in the
political cultures. This space allows Canadianses@mitical distance, some
room to develop made-in-Canada policies, and sapeaity to resist American
pressures—especially when these pressures corhe forin of unilateralist,
America First, imperatives. Canada is always momefortable keeping up with
the neighbours when this is a multilateral entseori



