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This article looks at the implicit politics of eco-

certification as an activist strategy. Drawing be éxample
of the Forest Stewardship Council and forestryvaseti in

British Columbia during the 1990s, this article siolers
underlying norms of the certification approach, ittteerent
limitations of its institutional setting, and thenpowering
and disempowering implications for participantsfonest

policy debates. These implicit politics may have
disciplining influence on public debate regardihg future
of environmental regulation,

Cet article analyse les politiques implicites ded-
certification comme stratégie militante. S'’inspirade

'exemple de « Forest Stewardship Council » et du
militantisme dans le secteur forestier en Colombie-

Britannique durant les années 1990, cet articlelsdes
normes sous-jacentes de la démarche de certificdte
limitations inhérentes de son cadre institutionaglsi que
al'agrément et le non-agrément des participantsdiébats
concernant les politiques du secteur forestier goésques

and governance moreimplicites peuvent avoir une influence organisatisur le

generally, at a time when wider experimentationhwit débat public concernant I'avenir de la réglemeorati
alternative approaches is both necessary and ageerw environnementale et la bonne gestion des affairebques

timely. The analysis draws attention to the contigineed
to focus on issues of democratic control and aitthoather
than settling for governance mechanisms consistétht
neoliberal ideology.

dans son ensemble, & un moment ou une expérinmntati
plus généralisée des démarches alternatives s'avareis
nécessaire et opportune. L'analyse attire I'attensur le
besoin constant de s’attacher aux problématiquesrdedle
et d'autorité démocratique, plutdt que de se carepa des
mécanismes de gouvernance cohérents avec I'idéaiégk
libérale.
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The concept of civil disobedience conjures imagéspeaceful
protesters against oppressive governments and tulgjws. But with the
expansion of economic globalization and perceivsdés in states’ abilities to
regulate companies, activists have sought altematiays of more directly
addressing corporate power. Market campaigns, Wiwgplboycotts on the one
hand and endorsements of companies committed tieydar practices on the
other, have taken on prominent status in the emgrgisponse to domestic and
transnational influences on states’ regulatory ciypa

Taking activism against unsustainable logging as example,
transnational environmental non-governmental ogitins ENGOs) and their
allies have developed a new, civil society-baséaha institution, the Forest
Stewardship CounciF§d), which develops standards for sustainable logging
and oversees the certification of companies’ ojmrat that meet those
standards. Thescis recognized as a modeto-initiated, multi-stakeholder
certification regime with high environmental stardfa third party monitoring,
and substantial provisions for transparent andgiaatory procedures. Since
its inception in 1993, theésc has grown rapidly and has come to play a
significant role in tropical and temperate foresbtpction campaigns by
prominent transnationakNGos. Such market-based activism has spurred
individual and collective responses from the industde, notably efforts to
develop competing standards and rapid expansitredfertified land area, as
well as from governments intent upon certifying lwborest lands and
developing policy perspectives that make efficigsd of voluntary initiatives.
In the academic literature, commentators have gdetbtie emergence of civil
society-based monitoring and certification with Bdx but generally
enthusiastic, response. They emphasize ideasdiifley, legal pluralism, and
pragmatism in a world largely without social andriemnmental regulatory
capacity at the international level and, in margesalimited domestic capacity.

The forests of British Columbia during the 1990sene site of intense
market campaigning. Market campaigns have theafdatthering wilderness
protection for some highly desired locations arahpoting eco-certification to
ensure appropriate logging practices for the rEsese tools adopt market
pressures and private regulatory systems as pritoaty for achieving these
goals. One consequence is that over the decadepementalist activism
around industrial forestry in British Columbia gbd—not entirely, but
significantly—away from agitation directed at gowarent and toward the
direct targeting of logging companies. The majoviemnmental groups, in
particular, embraced this shift. Through market gaigns, these groups
discovered new leverage, and an ability to movevdod with civil society-
based initiatives that can influence logging conigsinactivities, without
getting bogged down in state-based processes.
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This embrace represents a profound change in tgehvegse groups
objecting to extractive, industrial forestry conaeiof the challenges facing
them, express themselves, and exert their powerileWdome of the
achievements of this effort are indisputable, thétsalso reflects some
troubling trends. While thenGos’ turn to market campaigning has been likened
to the discovery of dynamite, the shift can alsalbscribed as a move from
civil disobedience to cranky, but nevertheless abddconsumerism. Implicit
is a subtle shift in norms of governance, includingedrawing of the public-
private divide. Is this a social justice enhancimgologically effective
reworking of the best markets have to offer? Qhisa version of what Steven
Bernstein calls the “compromise of liberal envir@mtalism® in which
environmental protection, social goals, and ultehademocratic authority
become secondary to the liberal economic order?nidwket campaigns by
transnationalENGcs in British Columbia owe their success in partthe
strategy's embrace of the liberal economic orderseiisg not just consistent
with, but at the heart of, environmental protecfiofhe Fsc, being the most
stringent and demanding certification regime awddan the forestry context,
is an important testing ground for what compromiséght be inherent in the
certification approach.

This article looks at the implicit politics of thertification approach
and draws out the counterproductive elements tbtegy that has generally
been viewed as a great success within the envirtaineommunity. Drawing
on the British Columbia example, | consider undedy norms of the
certification approach, the inherent limitationgsfnstitutional setting, and the
empowering and disempowering implications for giptnts in forest policy
debates. | argue that these implicit politics haveisciplining influence on
public debate regarding the future of environmemglilation, and governance
more generally, at a time when wider experimentatwith alternative
approaches is both necessary and otherwise tinTélis analysis draws
attention to the continuing need to focus on issafetemocratic control and
authority, rather than settling for governance na@itms consistent with neo-
liberal ideology.

1 Steven Bernsteil,he Compromise of Liberal Environmentaliew York: Columbia University
Press, 2002).

2 Steven Bernstein & Benjamin Cashore, “Globalizatidnternationalization and Liberal

Environmentalism: Exploring Non-Domestic Sourcednffuence on Canadian Environmental Policy” in
Robert Boardman & Deborah VanNijnatten, e@anadian Environmental Policy: Context and Casss
ed. (Don Mills: Oxford University Press, 2002) 2412216.



534 OSGOODE HALL LAW JOURNAL [vOL.41,NOS 2& 3

l. ACTIVISM AGAINST UNSUSTAINABLE LOGGING IN BRITISH
COLUMBIA DURING THE 199%: FROM CIVIL PROTEST TO
MARKETS

Logging has long been a central part of the BriGsthumbia identity
and economy. The province’'s natural supply of timheeled its early
development, and although the forest industry aatsofor only about 6 per
cent of the provincial gross domestic prodlittemains an important export
industry. Canada accounts for 13.5 per cent ofdvoftwood lumber harvest,
and British Columbia alone accounts for 6.6 pert.cEhe Canadian role in
world exports is proportionally greater. About aqgarter of world softwood
lumber exports come from British Columbia, and abtune-half derive from
Canadd.Most of British Columbia’s exports go to the Unitgtates, Japan, and
the European Union.

Environmentalist protests against poor logging ficas, especially
clear-cutting in the coastal rainforests, becamajor political issue in British
Columbia during the 1980s. The regulation of thaustry had traditionally
been carried out by corporatist bargaining, andnduthe early part of the
decade, the industry enjoyed a period of so-cadigahpathetic administration,”
in which the provincial government left the indystnuch to its own devices.
But by the late 1980s, environmentalist concermmiathe ecological damage
being caused by the logging industry were becomimgll-known.
Unsustainable harvest levels, poor regeneratiocutrover land, damaged
streams and rivers, landslides, and enormous clgarwere apparent and
increasingly public problems.

Opportunities for accountability seeking by thelmNvere limited. The
companies had tight control over most of provinfiedst land through a tenure
system established in the 1950s. The province's\@oi reliance on the
industry made the provincial political leaders \arfble to dissuasion from
tighter regulation or strict enforcement whenewdisjand provincial revenues
would be impacted. Given the relatively closed @plprocess and few
opportunities for accountability within the legalstem, civil disobedience
became an important part of political participatauring the late 1980s and
early 1990s. In some places, environmentalist ams@nd frustration with lack

3 Lillian Hallin, “Logging and Forest Products” (Bpril 2001), online:A Guide to the B.C. Economy
and Labour Markethttp://www.guidetobceconomy.org/chap4/chap4-3.htfdate accessed: 18 May 2003)
at Figure 7.

4 British Columbia Forest Industry, “Fact Book 200@nline: Council of Forest Industries
<http://lwww.cofi.org/reports/factbook2000/FACTBOOKR®R000.pdf> (date accessed: 1 August 2003) at
6, 9.
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of progress on Aboriginal title have led to new ipgdl coalitions and
unprecedented civil disobedience.

In 1993, this groundswell peaked at Clayoquot SolN®hrly eight
hundred people were arrested at logging road bbekaProtesters held
demonstrations on the lawn of the provincial legjisle, at Ministry of Forests’
offices around the province, and at courthousegsewigil disobedience trials
were being held. The civil disobedience trials wdoe a time, a focus for
debate on the democratic proceé$here was also widespread public sympathy
and debate in the British Columbia media abouidbees.

During this period, the major environmental grougrsg some local
groups, took steps toward international campaignifigey took tours of
Europe, visiting parliaments as well as major bayd#British Columbia forest
products. Leaders of First Nations also toured geyspreading the word that
companies were logging in their traditional temigs without respecting
Aboriginal title to the land and in a manner ungtable to them.

In 1992, European environmentalists called for gcbtt of British
Columbia forest products. Greenpeace and FrienttedEarth campaigned in
the United Kingdom, Germany, and other Europeamu@s highlighting
British Columbia’s forest practices. British Coluial-orests Minister Claude
Richmond predicted that given the failure of theE&ummit in Rio de Janeiro
to achieve an international convention on forestgmre boycotts were
inevitable® As early as October 1992, major companies begang@ontracts
with buyers. During the summer of 1993, a coalitddmBritish environmental
groups held protests in London. Robert Kennedgflhe U.S.-based Natural
Resources Defence Council gave his organizatiampart to the Tla-o-qui-aht
First Nation of Clayoquot Sound. Cultural Survivahd Conservation
International were also involved. Greenpeace omgahén international day of
action on Canada Day, emphasizing the heritageghleist with rallies in
London, Canberra, Sydney, Germany, Japan, Austnid,several Canadian
cities. Greenpeace asked European forest ministexdopt trade embargoes
against wood and paper products from Clayoquot &olmthe fall, First
Nations leaders were also calling for a boycott.

By 1994, Greenpeace was coordinating a highly sstednternational
campaign, with Clayoquot Sound achieving notoriepmparable to the
Brazilian Amazon. Reports from this period emphegithe significance of the
markets at risk. One report estimated that a $ibbiEuropean market for pulp

5 Ronald Maclsaac & Anne Champagf#ayoquot Mass Trials: Defending the Rainfor@Sabriola
Island, B.C.: New Society, 1994).

6 Claude Richmond, “Rio Summit: the real messageigdivancouver Su® July 1992) A17.
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and paper was in jeopardy given Greenpeace’s ienadnt and the credibility
that organization enjoyed in Europe.

The eco-certification movement also had its begigsiin this period.
In 1993, under the leadership of iIN&VF and allies, the founding assembly of
therFscwas held in Toronto. The idea was to create adadwel recognizable
worldwide, which could serve as the carrot to bedaagainst the stick of
boycotts.Fsc members initially developed principles and craettiat would
apply globally, and since then, regiomalc affiliates have been developing
standards which interpret the principles and detat the regional level. The
Forest Stewardship Council of British Columkfg¢Bc) recently completed
its process for developing standards, which asbflrary 2003, were pending
approval by the International Board of th&c

The Canadian Pulp and Paper AssociatanPf) began considering a
code of ethics as a response to the environmentalimpaigns as early as
January 1992, and opened a Brussels office in Nbeed92. By this time the
federal government was also investing $1.5 milliora counter campaign,
promoting Canadian forest products internationdlty.1993, the year the
Clayoquot Sound protests peaked, major industigradormed the Canadian
Sustainable Forestry Certification Coalition, whicl1994 asked the Canadian
Standards Association (affiliated with the Intefoaal Standards Organization
(1s0)) to develop standards for sustainable forest igament.

Also in the early 1990s, the provincial New Demdicr®arty (DP)
government brought in a series of policy reformsluding: the treaty process
to address First Nations’ demands; a stakeholdsgebalanning process to
establish and build consensus around land-useidiesis new Forest Practices
Code to improve logging practices on public landtrategy for park creation;
and a new Timber Supply Review to take stock ofting forests and set
allowable harvest limits. Clayoquot Sound receigpécial treatment. The
provincial government created a scientific panedevelop rules for how
logging would be carried out in the region, inggtli a regional board with
representatives from local First Nations to makeettgpment decisions, and
declared much of the land off limits to logging. &tevhile, the federal
government pursued the development of criteriaiadidators for sustainable
forest management, attempting to build internatisapport for standardization
and a forests convention, all of which could enlea@anadian access to
international markets. The federal-provincial CaaadCouncil of Forest

! Keith Baldrey, “A billion-dollar war of the wood$reenpeace takes on B.C.’s forest industry in
Europe”Vancouver Su29 January 1994) B1.
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Ministers launched a $4.5 million program to defamel create guidelines for
sustainable forestry, and to promote the Canadidumstry as a sustainable dhe.

After the Clayoquot Sound crisis, public supportdwil disobedience
on the logging issue dwindled. The great push faange that had driven
grandmothers and high school students to standgside more veteran
protesters at Clayoquot Sound had yielded redetis.a few years, thebp
government enjoyed a relative peace. When the nesjeironmental groups
geared up again in 1997 to protest logging in thet2l Coast region of British
Columbia, they had difficulty winning support inethprovince for their
campaign. This time, acts of civil disobedienceengarried out by small groups
of people with a very strong local concern, rekelwadical environmentalists,
and international visitors coordinated by Greenpeac

While market campaigning was part of the Clayoaffuirt, this time
market campaigning was the centrepiece. Visitsutaip institutions took a
lower profile, replaced with visits to company ofs, and small acts of civil
disobedience designed to make a good news storysapgort the market
campaigns, for example, by hanging banners frongdsacarrying logs for
export. European environmentalists again calleunepean buyers to boycott
British Columbia timber products, and held protdstd.ondon, England.
Through 1997 to 1998, the campaign expanded tasBritome-renovation
stores and chemical companies. Two targeted compahestern Forest
Products and Interfor, announced they would pursaecertification, while
MacMillan Bloedel announced it would move from cleatting to “variable
retention” in its British Columbia operatiops.

Although British Columbia’s environmental communityas also
voicing the message that the new Forest Practiods @as illusory, and that
it was business as usual in the forests, this rgessas not embraced by the
public in British Columbia. A backlash ensued, witie Premier calling
environmentalists who were working with Americammher interests and
European environmentalists “enemies of British @udia” for purportedly
undermining the British Columbia forest econofhy.

Despite the backlash in British Columbia, the siggtwas in many
ways successful for the majeancos. Transnational and U.S.-basedco
involvementincreased. In December, 1998 a coaldfenvironmental groups

8 Canadian Council of Forest MinisteBstainable Forests: A Canadian Commitrr{ehtll: Minister
of Natural Resources, 1992); Canadian Council ofefto Ministers, Defining Sustainable Forest
Management: A Canadian Approach to Criteria andi¢atbrs (Ottawa: Natural Resources Canada, 1995);
Gordon Hamilton, “A Global War with Cold War Teclkpies”Vancouver Su30 June 1993) Al.

9 Edward Alden, “Canadian logger bows to green pnes$o end clear-cuttingFinancial Times
[Londor} (10 June 1998) 16.

lo.]ustine Hunter, “Forest protests promise€dhcouver Suf22 April 1997) B6.
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placed an advertisementTine New York Timdisting the companies that had
committed to phasing out products from old-growahekts, includingem,
Kinko's, Levi Strauss, and Hallmark. By this timbe British buyers’ group
known as the “95+ Group” was estimated to repreaentirket of 2.5 billion
British pounds per year. By May 2000, ttfancouver Sumeported that the
“[p]ublic relations battle of the war in the wooidsover ... [Clompanies are
turning to audited eco-certification schemes . Former Council of Forest
Industries Vice-President John Powles attributedehd of the “war in the
woods” to U.S. buyers changing from resisters tmateders of certified
products'?

In the Central Coast campaign, the companies dpgrit the region
entered private negotiations with theGco coalition, leading to an agreement
that largely met theNGcos’ demands: there would be a conflict-free peribd o
eighteen months in exchange for no logging inyhirtdeveloped watershetfs.
Further negotiations brought others into the diaggncluding the Province
and other recognized stakeholders, leading toa figreement: the market
campaigns would stop for two years while a two-y@anning process could
be carried out, 13 per cent of the land would bé&,dagging on 11 per cent
would be deferred, and logging on the remainingl lould be ecologically-
based (an undefined terM)The NDP government, which previously waged
public relations campaigns to rebut the transnatieRGoO's market actions,
now adopted Greenpeace’s “Great Bear Rainforestjuage when describing
the agreement and region. The only loud voicessufomtent came from the
Industrial, Wood and Allied Workers of Canada labomion and coastal
mayors. Tseporah Berman of the Coastal Rainforeslitibn commented: “The
government has no choice but to engage in the gsdte

When the Liberal party was elected in British Cohianin the fall of
2001, the new government endorsed the Central @eakand announced they
would use a similar process for the North Coase Whnister of Sustainable
Resource Management stated explicitly that whigd herals had not intended
to follow through with the plan, they had changeéit minds to prevent the

1 Gordon Hamilton, “B.C.’s Green Tag Revolutiovidancouver Sub May 2000) Al.
12, .
Ibid.

13Gordon Hamilton, “Coastal loggers seek eco-tridaicouver Sufilé March 2000) D1. Prominent
companies active on the Central Coast includedforteWest Fraser Timber, Western Forest Products,
Fletcher Challenge Canada, Canadian Forest ProduncisNeyerhaeuser.

14 Gordon Hamilton, “Forest firms expect the rolé@efo will cost themY¥ancouver Su(b April 2001)
A5.

15Gordon Hamilton, “Poll finds majority agree codstanforest should be protectedancouver Sun
(29 April 2000) E2.
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market campaigns from restartitfdn other parts of the province, however, the
new government rejected land-use plans that hashdyr been drafted at
stakeholder tables. British Columbia Sierra Clubedxive Director Bill
Wareham attributed the failure of at least one fdarmn interior region to the
absence of market campaigns: “In those places wiierdidn’t have market
pressure, they have taken those plans apart.”

The certification trend also had an impact on thevipcial
government’s small business program under whichgolrernment offers small
businesses licences to harvest timber but cartiemach of the management
work itself. TheNDP began an initiative to enable these licences ttude
certification standards in 2000 with test projeetsq the Liberal government
recently made the necessary legislative amendrtweali®w licences to require
licensees to meet certification standards in anidlii legislated oneé§ Which
certification standards may be required were nfindd, although initial efforts
appear directed &0 14001 certification.

At the same time, British Columbia continues toefawany of the
challenges that were apparent in 1990. A groupadity researchers who
reviewed the extent of forest policy change iniBhitColumbia over the 1990s
concluded that “the government’s search for sualtality, whether measured
by environmental, social, economic, or politicalicators, had failed*® One
key finding that researchers found was that pdidealing with harvesting
rights and the volume a licence holder is licengedut per year dominated
policy choices made in other areas, for examplestgractices and land-use
planning® Over the decade, although thep had success with park creation,
it had little impact on the underlying policy coxtef the forest industry. The
province has continued unsustainable harvest |gfadlisg employment in the
forest sector, a legislative code for forest pasithat no one calls a success
and that is now being replaced with much reducedr@mmental standards,
unresolved conflicts with First Nations, ongoingInarability to U.S.
allegations of subsidy, retaliatory trade-relatedtioms, and further
entrenchment of the power of the few large comsathiat control most of the

16 Vaughn Palmer, “Liberals Bow to Big Guns on Preagon” Vancouver Suf23 May 2002) A20.
1 Gordon Wilson, “Liberals sign on t@p forest plan"Vancouver Suil6 November 2001) D1.
18 Forest Statutes Amendment A81B.C. 2002, c. 45, s. 3.

19 Benjamin Cashoret al, In Search of Sustainability: British Columbia For&licy in the 1990s
(Vancouver: UBC Press, 2001 ) at 252.

20 hid. at 247.
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harvesting rights on public larfiThe British Columbia-based industry also
faces growing international competition in the coodlity markets it has
traditionally relied upon. While British Columbiaa® had an abundance of
high-quality standing forests, this old-growth tientsupply is dwindling, and
the industry is having to move both to lower qyadihd more difficult to reach
forests. The province has an oversupply of milld amismatch between the
types of logs the mills were designed for and tigs Ibeing harvested. Labour
costs are relatively high, and the growing cyclelig compared with countries
in warmer climates. The industry is therefore wydedcognized to be in the
middle of a lengthy and painful period of restruizig caused by a mixture of
domestic and international factgfatricia Marchak, a long-time observer of
the British Columbia industry, has argued that jobéndustrial forestry in
British Columbia are on the way out and that thevjprce should “move away
as rapidly as possible from forest-based indugtry.”

The combination of increased transnatioeato involvement, the
industry’s focus on external markets, and depenrelencthe industry that is
built into the provincial forest management framewmean that both the
industry and the provincial government are shifttogexternal sources of
legitimacy and approval, designed around the nefatsth transnationaNGos
and the industry. Researchers concluded that madmepaigns and First
Nations’ property-based claims held the most prenfiis shifting the status
quo?* Does, however, the certification approach holdoeable promise to
help address persistent problems with unsustaitbgbCertainly by the end of
the 1990s and early 2000s, the major environmentalps’ market campaigns
had become the focus of much of the media attertboanvironmentalist
commentary and activity. These campaigns had raatrbe the exclusive focus
of British Columbia’s environmental community, biliey had taken on a
prominence that no other form of activism enjoyed.

The appeal of market campaigns is not hard to fathdhe
boycott/certification strategy is facilitated byetltoncentration and export-

21As of July 2003, five companies controlled abdupér cent of all allocated timber harvesting right
in the province. See Ministry of Forests, "Provaitiinkage AAC Report" (Victoria: Resource Tenuagsl
Engineering Branch, 11 July 2003) online: <http:Ww.for.gov.bc.ca/ftp/hth/
external/!publish/apportionment/APTR043.pdf> (dateessed: 23 July 2003).

22 Patricia Marchak, Scott Aycock & Deborah HerbEglldown: Forest Policy in British Columbia
(Vancouver: David Suzuki Foundation and Ecotrustddia, 1999); Ministry of ForesReady for Change:
Crisis and Opportunity in the Coast Forest Industry Peter Pearse (Vancouver: Minister of Forests,
November 2001), online: <http://www.for.gov.bc.dallibrary/documents/ phpreport> (date accessed: 18
May 2003).

23 Patricia Marchak, “Commentary” (1998) 119 B.C.&td3 at 77.
24 Supranote 19 at 252.
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oriented character of the British Columbia industnyd the relative simplicity
of the internationaNGos’ demands for rainforest protection. These camyzaig
are able to go wherever the campaigners considenénkets to be sensitive to
this type of pressure. In practice, this has mgairtg to northern Europe and
the United States. The non-local aspect of thediesanatches the mobility of
transnational corporations, and also sidesteps$iesistance to environmental
groups’ messages from unions, rural mayors, ancedtiopublics sensitive to
immediate job losses. The commitment to market eagms among
transnationatNGOs also makes sense given the absence of a glabhakdatic
political process through which non-domestic putdian express their concerns
and be represented. Markets are a good optiomfagrammentalists outside of
British Columbia with no effective voice.

For those within British Columbia who had attempisate traditional
forms of activism and political participation, therket campaigns have also
enabled an end run around conventional state-h@siits, with its attendant
commitments to the status quo and big business,aandnd run around
conventional methods of seeking accountability imitthe provincial legal
framework. This legal framework has functioned tdlekt criticism of the
underlying structural and institutional problemsqing British Columbia
forestry. Path-determining elements of the legaiework, for example the
issuance, renewal, and terms of logging tenuresi€is by the Minister of
Forests to private companies), or determinationsthgy Province’s Chief
Forester of the volume a tenure holder may cutelmeven resilient against
new legal and policy developments during the 198ason their face might
appear to imply significant change.

For example, the 199Forest Practices Codestensibly provided
greater opportunity for accountability seeking bg public. TheCodewas
introduced and publicly marketed as a major ovdrbBlogging practices that
would change the industry from an environmentadigndging one to one based
on the maintenance of ecosystem integrity. Thisileggry instrument was
contained in a number of ways. A 6 per cent celuag imposed for impacts
on harvest levels. Administrative delays and rdBiga implement some
provisions and amendments to provisions that hagaltential to slow the flow
of fibre to mills all limited the impact of th€ode Additionally, the
administrative design of procedures apparently tetkato enhance
accountability to the public and enable greaterlipyarticipation actually
constructed those opportunities in ways that dideip their impact while
legitimating business as usual. Although thRerest Practices Codevas
promised as an accountability-enhancing statugerierated few opportunities
for judicial review, because of its discretionagsiin and a new complaints
procedure managed by an independent board with pictwer.
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Judicial reviews by environmental groups that Hzeen aimed at other
critical aspects of forest policy, including licémgand volumes harvested, have
also generally proved unsuccessful. For examplel9@3 the Sierra Club
brought a judicial review testing the meaning téguirement for sustainability
under the-orest Act as applied to the Chief Forester's determinatibhow
much a licensee was permitted to haré@s$¥hile the Chief Forester had
attempted to bring the harvest levels closer towartssustainable in the long
term, the British Columbia Court of Appeal deferted lower Appeal Board
ruling that the harvest level should be highelltmaaa more gradual transition
to sustainable harvest levétdn practice, harvest levels in British Columbia
remain well above the Ministry of Forests’ estinsabé what is sustainable in
the long term. A systematic timber supply reviewriea out by the Chief
Forester from 1992 to 1996 resulted in an ovemduction of provincial
allowable annual cuta@c) by only 0.5 per cerft.As of 1999, the provincial
“overcut” was estimated as at least 18 per &ent.

With regard to tenures and licensing, a group afdveorkers who lost
their jobs when a licensee closed a mill attemptditial review of the Forest
Minister’s decision not to penalize the licenseke orkers alleged that, in
exchange for long-term security under Barest Act the company’s licence
required it to continue operating the mill. The kens were unable to overcome
judicial deference toward the Forest Minister'sidien ?° The Council of the
Haida Nation appears to be the only entity that Ih@d any success with
reviewing tenure decisions, basing their attackanflicting property rights°

2 Forest Act R.S.B.C. 1979, c. 140, s. 28(g)(i).

26 Sierra Club of Western Canada Chief Forester (British Columbig}1993), 22 Admin. L.R. (2d)
129 (S.C.). This decision was appealed, but theappas dismissed for mootness following an amemdme
SeeForest Act (1995) 126 D.L.R. (4th) 437 (C.A.).

21 Ministry of Forests, “Summary of Timber Supply Raw Results 1992-1996" onlin€imber Supply
Branch, Ministry of Forestshttp://www.for.gov.bc.ca/tsb/other/review/reviém> (date accessed: 18 May
2003). Summary data for a second round of timbpplsureviews for 1997-2002 is not yet available.

28 Marchak, Aycock & Herbersupranote 22 at 30 (based on data from the British @bia Ministry
of Forests).

29Woodworkers for Fair Forest Policy v. B.C. (Ministé Forests and Chief Forestefp000] B.C.J.
No. 2180 (S.C.) (QL). The author of this articlesaunsel for the petitioner.

30 The Haida Nation argued that their asserted Abmalgitle was an encumbrance that by law, or
through the Crown'’s fiduciary duty, prevented thenister from legally renewing a logging company’s
licence, or alternatively that the Minister oughhfive consulted with them before renewing thetiee The
Haida won recognition that Aboriginal title, if pred, could be an encumbrance, and recognitiorttlest
are entitled to consultation, but were unsuccessfalvalidating the licence renewal. The Britishl@mbia
Court of Appeal upheld the lower court’s view tttet Haida must prove their title before it woulshstitute
an encumbrance on the land, but granted a dedardiat the Crown and the licensee (Weyerhaeuser
Company Ltd.) owed a duty to consult with the Halmised on the strength of the Haida's claim, tlosv@’s
fiduciary duty, and the Crown and Weyerhaeuseraraness of the Haida's claim. S¢&ida Nation v. B.C.
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In contrast, licence holders have had much moreesgcin getting courts to
treat licences as a form of vested property thadseprotection against
government interference, despite ambiguities im thatutory character. For the
general public, the major types of licencing agreets between the provincial
government and forest companies are effectivelypgtaal (except where
companies choose to give up a licence and be caapt) and unreviewable.
Instead of fighting this disempowering legal franoeky theENGOs

were able to use market campaigns to create newve $padebate about forest
policy on something closer to their own terms. Thegught in hew policy
actors (major buyers), actively marketed theirdistiemands, and nurtured a
new institution: theesc. This new space created byGos deserves, however,
more scrutiny than the “on their own terms” degbpip suggests.

II. ECO-CERTIFICATION AND THE FOREST STEWARDSHIP
COUNCIL

The Fsc exists to develop and promote standards for swiée
forestry. It does not directly certify companiest tather certifies organizations
and consulting firms to carry out certificationsather companies’ logging
operations according tscpolicies and procedures. Its headquarters aréeddca
in Oaxaca, Mexico, and there are now regimsalgroups in eight European
countries, Canada, the United States, Brazil, Cblamand Bolivia. The
regionalFscgroups develop standards for their region baseylaial thersCs
Principles and Criteria documetit.

The WWF was a driving force behind theCs creation, and remains
a staunch advocate. As recounted byr$g the founding assembly in 1993
included “representatives from environmental ingiiins, the timber trade, the
forestry profession, indigenous peoples’ organizetj community forestry
groups, and forest product certification organimagi from twenty-five
countries.®? Since then, theschas grown dramatically, so that there are now
more than twenty-nine million hectares certifiedlarrscrules worldwide, in
fifty-six countries. About two-thirds of the landem managed by certified
entities (that is, companies, governments, or aibsociations responsible for
logging operations) is located in Europe, a furtieper centin North America,

(Minister of Forests)[2002] 6 W.W.R. 243 (B.C.C.A.).

st Forest Stewardship Councik$cPrinciples and Criteria,” online: <http://www.fssoaorg/html/1-
2.html> (date accessed: 18 May 2003).

32 Forest Stewardship Council of Canada,Fst History,” online:

<http://lwww.fsccanada.org/about/history.shtml> édatcessed: 18 May 2003).
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12 per cent in Latin America, and 2 to 3 per cathein Africa and the Asia-
Pacific region®®

Therscis composed of a General Assembly, Board, andeSaaat.
TheFrscis carefully structured to balance the voting poefadifferent social
groups. The General Assembly has three chambeamsogtc, environmental,
and social. Members with an economic interestérféinest products trade must
be in the economic chamber. The environmental clean® “limited to
indigenous organizations and social movements ssidred individuals active
in promoting environmentally appropriate, socidlgneficial and economically
viable forest management.” The social chamberisitéd to not-for-profit,
non-governmental organizations and assigned indalgwith a demonstrated
commitment to” these same goals. Each chamber&sware weighted so that
they have one-third of the total voting power fbe tGeneral Assembly.
Furthermore, within each chamber, northern-basgaiozations and southern-
based organizations—as defined by United Natiang (riteria for high
income countries on the one hand, and low, middid,upper-middle income
countries on the other—each have half the votinggsgoGeneral Assembly
resolutions will only pass if they receive a twardls vote in each chamber. All
members of thesc may vote in the General AssemBty.

The General Assembly elects a nine-member Boarchwhust include
two economic chamber members, and three or fourbresrfalternating) from
each of the environmental and social chambersbylasvs call once again for
north-south parity, not just in the overall compiosi of the Board, but among
the representatives from each chamber. Decisi@nisyaconsensus or, if none,
by six votes in favout®

Membership in thescis limited to organizations and individuals that
support thescs mission. Prospective members of the economimbles must
“demonstrate commitment to implementirgc principles,” for example, by
getting some of their operations certified. The Blomay consult witlFsc
members in the country where the applicant is basevaluate whether the
applicant is bona fide. A member may also be stippf membership if the
member “engages in activities contrary to the ed&s of thescor no longer
meets the membership criteria..”

33 Forest Stewardship Council, “Information on Ceéetif Forest Sites Endorsed by the Forest
Stewardship CounciF6c),” online: <http://www.certified-forests.org/globlatm> (date accessed: 18 May
2003).
34 Forest Stewardship Council, “Forest Stewardshipur€d A.C. Bylaws,” online:
<http:/lwww.fscoax.org/html/1-1.html> (date accessE8 May 2003) at s. 22.

3 bid. at s. 56.

3 bid. at s. 41.
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TheFscderives its revenue from licensing fees chargedganizations
that are accredited to certify companies on baifdalfersc, fees paid by these
certifying bodies to thescto recover costs associated with the certification
process, grants and donations, membership duesetamds on investments and
services. Thersc accepts grants and donations fravmos, foundations,
governments, multilateral agencies, and individéalfierscstates that it does
not accept funding from industry, although it daesept membership fees from
economic chamber members, and fees from compamesite accredited to
certify forest companies under thgcregime. These companies are hired by
the forest companies who apply to receaige certification.

The bylaws provide for the addition of national aadional advisory
boards and assembilies if there is sufficient irsteirethe region. Canada has a
working group that was created in 1996 to faciitéie development of regional
standards through which ti#eCs overarching principles and criteria will be
applied in various regions in Canada. British Cdbiarhas its own working
group and steering committee. The Steering Comenités developed regional
standards for British Columbia. The first drafttod British Columbia Regional
Standards was prepared initially by a volunteermittee, and completed by
a group of consultantsscec made the draft available and accepted comments
from the general public, and some fifty-six orgaians submitted comments.
TherscBc Steering Committee then appointed a technical taaihinvited the
provincial government to appoint a non-voting membée team prepared a
second draft, held further public consultation, smbimitted a final draft tesc
Canada. The standards are now pending approvdidmsts international
board.

Most Fsc certifications are carried out by transnationahstdting
firms.*° Certifications byscsQualifor alone account for over 50 per cent of the
land area undersc certification?® The Rainforest Alliance’s Smartwood

37 Therschas received funding from the Austrian, Dutch, Mekican governments, the European
Commission, Ford Foundation, MacArthur FoundatidA)NF-Netherlandsjucn-Netherlands, Swedish
Society for Nature ConservatiossNg, and Summit Foundation (Forest Stewardship Cautteciequently
Asked Questions,” online: <http://www.fscoax.orgffitfsc_faqg.html> (date accessed: 18 May 2003).

38 Forest Stewardship Council-British Columbia, “list of the FSGBC Initiative,” online:

<http://lwww.fsc-bc.org/showpage.asp?pagelD=1881e(dacessed: 26 May 2003).

39 For example, accredited certification bodies ideluSwiss transnationabmG’s Canadian affiliate,
Germany-basedFa Terra Systems, ltaly-basedLA, Switzerland-based Institut fiir Marktdkologieo,
Netherlands-baseskAL International, UK-basesissQualifor and Soil Association (a&0), and U.S.-based
Scientific Certification Systems, and the Rainforaliance Smartwood Program (aG0). See Forest
Stewardship Council, Fsc Accredited Certification Bodies,” online: <httputbw.fscoax.org/html/5-3-
1.html> (date accessed: 18 May 2003).

40 Forest Stewardship Council, “% Total Certified AreBy Certification Body,” online:

<http://lwww.certified-forests.org/data/bodies.htfatate accessed: 18 May 2003).
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Program has also played a dominant role as aieertithe only accredited
certification body based in Canada is the SilvaeBbrFoundation, an
organization committed to the promotion of eco-fbng

The procedures by which a certifying body or a $breompany
becomesscaccredited also make provisions for stakeholdesattations. For
example, when Western Forest Products applied Figg certification,
Greenpeace and others made submissions to thigiogrthody,scsQualifor,
detailing why Western Forest Products’ operatiorsawnappropriate farsc
certification. However, it is difficult to identifwhich companies are applying
for certification at any given time.

Demand forscproducts has been drivengos, particularly through
the organization of buyers’ groups. The WWF hashb&estrong advocate,
leading to an agreement with the World Bank toasttrget for two hundred
million additional hectares undesccertification by 2005 Industry journals
were complaining by 1998 about the high demandéutified products and
lack of supply. The vast majority of current supptymes from Europe, and to
a lesser extent, North America. The twenty-nindionilhectares managed by
Fsccertified operations is approximately 0.7 per ceintvorldwide forested
area® In British Columbia,Fsccertified operations have responsibility for
some eighty-nine thousand hectares. Competindicatitbn regimes, including
the 1so 14001, the Canadian Standards Association, anthiSable Forest
Initiative of the American Forest and Paper Assimig cover far more of
British Columbia’s territory. Companies withso certification have
responsibility for about forty-seven million heaarand about two-thirds of
provincial AAC.*?

lll.  CERTIFICATION SYSTEMS AS A FORM OF GOVERNANCE

The small but growing academic commentary on regilike thersc
identify them as a form of social regulation or,rmbroadly, governance. For
example, Errol Meidinger has argued thatrheis among the most developed
of private organizations that are taking on funwsiof government, claiming

41Errol Meidinger, “Private’ Environmental Regulati, Human Rights, and Community” (1999-2000)
7 Buff. Envtl. L.J. 123 at 146.

42 Based on the total forested land area estimatg. ®illion hectares in th€orest Resources
Assessment, 200@nline: Food and Agriculture Organization of tbited Nations, Main Findings
<http://lwww.fao.org/forestry/fo/fra/index.jsp> (daaiccessed: 18 May 2003).

43 Ministry of Forests International Relations UfiBC Forest Management Certification Status
Report—December 2002,” online: <http://www.for.dmv.ca/het/certification/ CertificationStatusRepuat>
(date accessed: 18 May 2003); Ministry of Forests®€r Supply Branch, “Current Allowable Annual Cut,
online: <http://www.for.gov.bc.ca/tsb/other/tsa.htfdate accessed: 18 May 2003).
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to represent the public interest, and effectiveliing as “private regulatory
systems.* Commentators on forest politics in British Columbave heralded
certification as a “major avenue for the privatiaatof forest policy” and the
Fscin particular as having “the potential to revoduize the governance of the
forest sector,” based on its venue-shifting charaand ability to influence
firms’ financial incentive$® Stepan Wood has argued that standards regimes
such as theso 14001 are not so much a form of private regulati®a form of
governance that reflects an interpenetration thiatlys redraws conceptions of
the public and private. Consequently, Wood assthits type of regime
“suggests the need for an alternative conceptidgafernment’ that moves
beyond the metaphor of a public-private divide, tra defines government as
the entire array of ideas, goals and techniquesgtigh a diversity of state and
non-state authorities seek to shape human conoluetsired ends*®

A conceptual foundation for the categorizationagfimes like thesc
as a form of social regulation can be found in lgdaralist perspectives on
law. Within this literature, the rise tE#fx mercatorishas been the focal example
of the transnational development of regulatoryayst outside of conventional
state-based law-makirfgcorporate codes of conduct, relakemb monitoring,
and institutionalized certification initiatives aother nascent examples. As
articulated by Gunther Teubner, “global law” emerdgem multiple social
groups, not just the state; it emerges as new gises become dominant; and
it emerges from social peripheries. Applied to Hse case, as functional
networks (initially the transnational environmemtab network that organized
around forest loss) became frustrated with the fclstitutional capacity
within the state-based system of regulation, theyetbped an alternative
mechanism with growing authority and prominenceagreationally.

| do not intend to engage in a debate concerningtlven this kind of
social ordering is accurately characterized asRather, my aim is to describe
the functional character of the regime as one afeguance, and to signal
normative messages and characteristics that maksdand like approaches
to social regulation worrisome, in my view, as egireg influences in the larger
debate about how we govern ourselves.

44 Supranote 41 at 232.
45 Supranote 19 at 256.

46 Stepan Wood, “Greenwash or Green Revolution? \talyrEnvironmental Standards, Public Law
and Private Authority in Canada” (Paper prepareadilie 2001 Annual Legal Dimensions Initiative, 17
November 2001) [unpublished]. On the interplay oblic and private in standard setting, see alswoa.io
Salter,Mandated Science: Science and Scientists in thandalf Standard{Dordrecht, Netherlands:
Kluwer, 1988).

47Gunther Teubner, “Global Bukowina’: Legal Plusati in the World Society” in Gunther Teubner,
ed.,Global Law Without a Stat@ldershot: Dartmouth, 1997).
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Under thersc the regulation of consumer behaviour comes most
directly from the regime’s coordination of inforriat available to consumers
and its quieting effect on boycotts, as marketgatigappearing or fraught with
risk reopen. Thesc regulates producer behaviour by defining prinaple
criteria, and standards that a company must, acaprd the rules of the
regime, meet to achieve and maintain access ttgfmzeand implicitly, those
markets sensitive to the logo. Producers and coesuiatike are drawn into the
FSCs processes for defining and implementing thedsaaas. Thescbecomes
thus an important forum for debate on the meanihgustainable forest
management, within the institutional and structwahstraints of its design.
Perhaps less obviously, the regime also spills afutonsumer-producer
relations into citizen-state-producer relations whgcrules incorporate state
rules and vice versa, when government officialstigipate in theFscCs
processes, and when thec becomes seen as an alternative (albeit partial) to
state-based policy development and regulation.

The certification approach is part of larger trendward market-
oriented forms of governance, and has a fitneds @ghtemporary conditions
that makes it attractive to pragmatists, but astmae time should raise warning
signals for those concerned about neo-liberal @anftes on governance. For
example, the standardization of expectations saitsnational companies that
wish to simplify their regulatory burden, reduceks along the supply chain,
open access to markets, and avoid conflictsmwitbos. The institutionalization
of a non-state-based regime addressing industigMi@lr creates opportunities
for reduced government expenditure and downsizing time when this is
fiscally and ideologically attractive. Standardseleped by apparently private
entities, and voluntarily adopted by companiedesglikely than statutory law
to be considered barriers to trade under World & @otyanization rule¥.The
ability of the regime to reach across borders alless popular concerns about
unsustainable or inappropriate trade provides aamefpromoting sustainable
development, economic growth, and prosperity vieeifm trade, without
having to address states’ varying capacities tolegg via conventional means.

The more civil society-based regimes, likekbe are often advocated
as a response to the democratic “deficits” crehyeglobalization. Enthusiasts
about the potential of greater civil society inwiwvent in governance,
especially globally, see the flowering of non-stasmtered institutions and
functional groupings as a solution to the democratéficits created by
globalization. For example, Ronnie Lipschutz imagira future condition in
which “regulatory authority is likely to be disttited among many foci of
political action, organized to address specifinésareas rather than to exercise

48 Matthias Finger & Ludivine Tamiotti, “New Globaldgulatory Mechanisms and the Environment:
The Emerging Linkage Between thao and thaso” (1999) 30(3) IDS Bulletin 8 at 11.
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a generalized rule over a specific territofyHe sees the growth in functional
authority of non-state actors as more likely thtatesbased institutions of
global forest governancIn the labour context, David Trubek, Jim Mosher,
and Jeffrey Rothstein argue that given both cotpgoawer and that a return
to state centrism is not realistic, the best soluis a “multi-layered approach,”
where

[tiransnational public and private actors would i@be not only at the national level but also in
public and private arenas within and beyond natibaaders. Such actions could create a mosaic
of normative orders and norms that would, takeetiogr, establish a multi-level, public-private,
cascading, transnational regime for labour regorefi

Drawing on administrative law principles, Alfred A&m, while
identifying that “democracy requires the means byclvissues can be drawn,
information shared, and a meaningful politics @ddtproposes improving the
transparency, participation, and accountabilitpidfatization steps taken by
governments as a way of redressing the imbalanegnples include reforming
the procedures for contracting out functions presiphandled by government,
making greater use of independent, third party toosi and taking steps to
improve information flows and opportunities for jichl discourse. Aman
suggests organizations like thgccan assist with conflict of interest problems
when they provide the third party monitoring fuoet®

Implicit in these pragmatic (or resigned) assesssehcertification
approaches as better-than-nothing solutions tanactable and inevitable
problem is a shift in governance at the levelsarfws, institutions, and power,
even if one would prefer it to be simply anothesltalongside a strong or
reconstituted state. As articulated in more ddbelow, at risk is a freer
exploration of reinventions of the state and cailecaction for public ends.
Pragmatism about corporate power and enthusiastst in existingNGos
should not blind us to this; rather, careful atieamto alternatives and the ways
these alternatives fall away from public discoussenperative.

49 Ronnie Lipschutz, “Why Is There No International&stry Law? An Examination of International
Forestry Regulation, Both Public and Private” (2@001) 19 UCLA J. Envtl. L. & Pol'y 153 at 162.

%0 pid. at 163.

51David M. Trubek, Jim Mosher & Jeffrey S. Rothstéifransnationalism and the Regulation of Labor
Relations: International Regimes and Transnatigwabcacy Networks” (2000) L. & Soc. Inquiry 1187 at
1189.

52AIfred C. Aman, Jr., “Globalization, Democracy ahd Need for a New Administrative Law” (2002)
49 U.C.L.A. L. Rev. 1687 at 1712-13 [Aman, “Glolzaliion”]; Alfred C. Aman, Jr., “The Globalizing $ta
A Future-Oriented Perspective on the Public/Pri@itinction, Federalism, and Democracy” (1998) 31
Vand. J. Transnat'l L. 769 [Aman, “The GlobaliziStpte].
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IV. IMPLICIT POLITICS

In the enthusiasm for building an alternative vdiceounterbalance
economic forces, commentators on the rise of dweitiety-based, market-
oriented responses have not yet developed a thbrauglysis of the implicit
politics of certification as a form of governandée remainder of this article
is meant to move this project forward by considgtinree types of implicit
politics.

First, those commentators who take “governancabssly, whether
from within political science, legal pluralism, @obal civil society literatures,
emphasize the significance of norm generatiorf@asaof social control. Much
of the strength behind transnational advocacy nedsveests on their ability to
mobilize norms—regarding human rights, ecologiastainability, labour
conditions, and so on—in effective ways, yieldingtitutions and regimes with
demonstrable impact on corporations and other iragbentities’ behaviou.
What then are the underlying norms of the certiftcaapproach?

Second, theschas a particular institutional form and relatiopsio
state-based regulatory institutions. In many waissa model institution, with
carefully designed voting mechanisms, opportunif@sconsultations, and
transparent procedures. But considered as a whbie, institutional
characteristics of the regime give cause for candgiven its institutional form,
what can be reasonably expected from the regimerins of transparency,
participation, and accountability, and in what wagight the institutional
structure be path-determining in terms of outcomes?

Third, if the certification approach is promised as answer to the
problem of expanding private power at the expefdemocratic polities, what
shifts in power dynamics are in fact taking pla&?haps not surprisingly
given their origins, labour lawyers have had maredy in this regard about
codes for labour standards than commentators droamvental codes. But we
can take our cue regarding what questions to askfinem: who is empowered
by the structural, institutional, and normative dgmcs of the certification
approach?

A. Governance Norms Implicit in the Certification Appch
A fundamental norm of the certification approachsgreference for

individual action within markets over collectivetian via public institutions.
There are many ways in which this root orientatitamnifests itself.

o3 Paul Wapner, “Politics Beyond the State: EnvirontakActivism and World Civic Politics” (1995)
47 World Pol. 311; Margaret Keck & Kathryn Sikkinketivists Beyond Borders: Advocacy Networks in
International Politics(Ithaca: Cornell University Press, 1998).
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One way is by decentering the state. Governmeitialf become one
more stakeholder in standards-development processdsfade into the
background in the day-to-day mechanics of adminigge certification regime.
The role of government is not to lead and creapacity for the achievement
of collective goals; rather, the certification negi does that for its membership.
Democratic legitimacy, as a foundational justifioat for actions with
governance implications, fades from view and ipldised by discourses of
voluntarism and the avoidance of interference witdrkets. Thersc does
provide substantial opportunities for member andlipuinput as well as
procedures for transparency, especially in thegsees for creating standards.
Also, as described, great pains were taken to balasonomic, social, and
environmental sector members within its federaicitire. But thescdoes not,
ultimately, have the democratic legitimacy of aestaased process. It speaks
not for all those in a given territory, or all tleoaffected by companies bearing
its certification, but for its members. Its reagmrexisting, responsibilities, and
accountability relate to a single-issue mission.

The role of government as an entity that createzditions for
collective living and effective markets, and theetions bad actors, also takes
a backseat. In relations with government officiats,operation, as opposed to
sanctioning, becomes the operating metaphOne can find requirements to
obey domestic law written into standards as welingdicit dependence on
existing public institutions and legal regimes tovide conditions for the
achievement of the certification regime’s statedhlgo This dependence,
however, is only implicit. Certification regimesdei this reality’> promoting
themselves as drawing their dynamism and regulgbower from market
forces. This devaluation of the state’s role cadléo circular referencing,
where governments demand certification as a sutistalement of regulation,
while the certification standard demands compliamgégh government
regulation. Critiquing theso 14001 standard, Martin von Mirbach warns that
what can result is “a perfect con game, with regjfs everywhere in
appearance but nowhere in effett.”

Even when the certification regime demands moreteims of
substantive standards, as th&c does in comparison to the management
systems orientation of theo, the emphasis on markets as the more effective
mechanism for regulating behaviour remains. Thengse is that markets can
deliver not just consumer goods and services, tlipgoods, political rights,

o4 Wood,supranote 46 at 44.

55 Adelle Blackett, “Global Governance, Legal Plwsaiiand the Decentered State: A Labor Law
Critique of Codes of Corporate Conduct” (2001) 8.1&. Global Legal Stud. 401 at 415-22.

o6 Martin von Mirbach, “Demanding Good Wood” in Rob&ibson, ed.\Voluntary Initiatives: The
New Politics of Corporate Greenir{§eterborough: Broadview Press, 1999) 211 at 223.
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fair treatment for indigenous peoples, sustainaduhel well-functioning
ecosystems, and so on, better than public ingtitstiIn thersc case, these
aspirations are written into the principles, cideand regional standards in a
variety of ways. We must ask, however, what thegaable expectations are
from this codification, given the larger contextihich therscfunctions.

The states versus markets debate is obviouslymatebextended one.
My purpose for the present is simply to point tansoof the ways the
certification approach supports market organizatism norm of governance,
even in the model form represented by Hse. For example, the implicit
message that markets are more effective than gaoans sidelines policy
debates that demand state action. In the Britidhr@loia case, there are some
key things only the state can do. Tenure reformnigexample. The existing
tenure regime substantially confines opportunities more ecologically
sustainable logging.Reforming this regime requires major restructudfige
legislative framework within which logging occuvgith complex implications
for the work force, forest ecosystems, organizatibrgovernment, public
revenues, and so on.

Advocates of the certification approach suggestit help generate
political will to develop better legislative framevks for sustainable logging,
but the evidence here is far from clear. On tenfmegxample, the British
Columbia regional standards provide scope for cotioral tenure holders to
gainrsccertification® The certification approach is also consistent—aict,f
more so than the existing tenure system in Brifislumbia—with privatization
of public forest land in British Columbia, a polipyrsued from time to time by
the provincial government and advocated by the Eb8wood lumber lobby.
The provincial government’s move to a more perfarogabasedrorest
Practices Codg&® the form of which has been strongly opposed by the

s7 See Cheri Burdat al, Forests in Trust: Reforming British Columbia’s Fet&@enure System for
Ecosystem and Community Hea(ttictoria: Eco-Research Chair of Environmental L&wolicy, 1997);
Marchak, Aycock & Herbertsupranote 22; Cashoret al, supranote 19.

o8 Standard 2.1.1.(c) provides that Tree Farm Licémtgers are eligible, while 2.1.1.(d) providestha
the volume-based Forest Licences will also be siefiit if the licensee applies together with thevitree or
the Province provides written assurance it will dechadherence to thecprinciples when itissues licences,
permits or approvals of plans, and the Provincenitsito ensuring the volume cut matcles's Criterion
5.6 (that the rate of harvest does not exceedhthigh can be permanently sustained). See Foresa&iship
Council Regional Certification Standards for Brihis Columbia, online:
<http://lwww.fsc-bc.org/Site CM/U/D/FSC%20Cda%20apmc

%20BC%?20Stds.pdf> (date accessed: 7 August 2003).

59 Ministry of Forests and Ministry of Water, Air ah@nd Protection “A Results-Based Forest and
Range Practices Regime for British Columbia,” onlen
<www.for.gov.bc.ca/code/discussionpaper/dpaper.j¢déte accessed: 19 May 2003); Bill Férest and
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environmental community in British Columbia, isatonceptually consistent
with the certification approach. While introduciiig proposed code, the
provincial government gave the move toward cedtfan as a reason why the
risks associated with adopting a more hands-offop@ance-based approach
in provincial legislation were “manageabf@During consultations on the new
code, the Council of Forest Industriesofl) lobbied for much greater
recognition of certificationcori suggested certified companies should be in a
separate category, such that certification requérgsn become code
requirements, compliance and enforcement effagetaincertified companies,
and random audits by the Forest Practices Boardsfonly on uncertified
companie$! How certification will affect regulatory oversigltompliance, and
enforcement of forest practices remains uncleat,itbcould play a role in
justifying a lower level of scrutiny and defereht&ubstantive rules, and in
redefining due diligence. The form of legal ordgrimplied by the certification
approach seems to suggest more, not less, prigateot

Outside the British Columbia context, Hale Sheppeasl argued that
certification—he refers to theo andrscas two examples of the same overall
strategy—provides a means for Chile to enhanderiest protection and may
“permit the fortification of existing legislationSheppard argues that change
is inevitable and certification is the means, gt@hile’s export orientation and
the national government’s desire to secure acces$oreign markets.
Additionally, Sheppard notes that environmentalgshifted from boycotts
to acceptance of international trade, provided thatainable methods of
production could be established. In response taiitieism that certification
could remove incentives for the development of detindegislation, Sheppard
argues that certification could “substantially faate the administrative
procedures associated with national legislation”soigh means as easing
requirements for management plans prepared by tfa@spanies, and
simplifying environmental impact assessment reguéets. He also suggests
the incorporation ofsc standards into national legislation as a means of
enhancing regulatory capacSheppard cites a national certification initiative
of the Chilean government, which has the objectiVénproving access to

Range Practices Ac3d Sess., 37th Leg., British Columbia, 2002 (oigiRoyal Assent 21 November 2002),
S.B.C. 2002, c. 69.

60 Ministry of Forests and Ministry of Water, Air, dih.and Protectionibid. at 5.

61Council of Forest Industries, “First Approximatiofan Alternative Approach to Changing the Forest
Practices Code and Other Key Forest Managemerti€olio Better Achieve Government's Objectives,”
Written Submission to the British Columbia Goverminé€onsultation Process, June 2002, online:
<http://faculty.forestry.ubc.ca/rbc/Alternative_apach_final.pdf> (date accessed: 1 August 2003).

62Hale Sheppard, “Timber Certification: An AlternagiSolution to the Destruction of Chilean Forests”
(1999) 14 J. Envtl. L. & Litig. 301 at 323.
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export markets, as evidence of the governmentlingiiess to act® But this
example also reflects the displacement of alteraatiess compatible with neo-
liberal demands on the Chilean government, in faxadicertification as an
apparent but unproven method of making the besta dfad situation.
Certification—developed through non-state based cesses—becomes
accepted evidence of good behaviour in place d@rdtirms of regulation.

Another implicit message of the certification apgesb is that public
regulation is always directed at market failu#s8uch a presumption denies the
existence of bona fide public goals that are nfitieht for markets. If a
certification regime includes significant requirartgethat are not efficient, the
regime cannot be expected to be attractive to caiepaoperating in a
competitive environment. The transformation of aogte culture to embrace
the profitability of “green” practices cannot, afédl, be expected to go beyond
profitability. The goals of @emosin contrast, are not necessarily so limited.

Mark Sagoff has argued that people have diffedmnttities as citizens
than they do as consumers, such that their motbgggserns, and preferences
are different when they act as citizens from whaytact as consumefsThe
message that one’s actions as a consumer are rffective denies this
distinction. Itimplies that these identities carslibsumed within the consumer,
and that individual action is the same as collectigtion. Implicit in Sagoff's
argument is an understanding that participatinga idemocratic polity is
constitutive of identity. Redefining participatials consumer action implies a
different constitution of identity, one based odiuidual wants, that equates
worth as a participant with buying power and degalexperiences of collective
effort toward common goals. Power becomes thetghdlisatisfy preferences,
while structural and institutional power fade te thackground. Citing William
Simon, Sagoff argues that this personalizationoofqy:

‘resists understanding power as a product of gleperty or institutions and collapses power into
the personal needs and dispositions of the indaltdwho command and obey... .’ Once the
affective, that is, the economic, self becomesthece of all value, the public self becomes merely
‘apparent’ and cannot participate in the exercizpoaver. Power, indeed, appears to be entirely
private; it is the power to satisfy one’s persgmafferences. It ceases to be the power to join with
others in effective political action to define gmarsue collective values and shared aspiraffons.

53 bid. at 341.

64 Mark Sagoff, The Economy of the Earth: Philosophy, Law and Emeironment(Cambridge:
Cambridge University Press, 1988) at 14.

8 pid. at 16-17.

66William Simon, “Homo Psychologicus: Notes on a Nesgal Formalism” (1980) 32 Stanford L.R.
487 at 495.
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The emphasis on consumer power also perpetuatemytie that
consumers drive certification systems. Hse's motive forces are far more
complex. The membership develops standards basednaulti-stakeholder
model. A major tension at this stage has beendlanbing of environmental
and social ideals against the desire to faciliadification by industrial
producers so that the supply can be greater andbgfte can have greater
influence in larger markets. The demandfsclabelled products appears so
far to depend largely on the advocacy efforts afishationakENGos. These
efforts must inevitably be narrowly and selectivdgussed. In the end, the
choices that are eventually available to consurassmuch constrained by
upstream processes. These processes, howevdradomwed by the normative
emphasis on the consumer as an agent with freeféeative choice.

The emphasis on green consumerism bolsters theomdhat
consumption is a good in itself. Critics of tikec have pointed to the
consequence that markets that were dwindling duysutohasers’ concerns
about the impacts of their purchases have reop®nkd.this way, the
certification movement provides legitimation foetheo-liberal ideology of
growing and trading our way to prosperity. HsEaddresses this criticism by
promising that its products are sustainably produbet the problem here is
twofold. First is the question of effectivenesseHtological and social justice
credentials of thescare yet to be proven as the regime is still innfancy.
The regime has not been immune to criticism on fitwist*® Second is the
guestion of contribution to the discourse on envinental governance. No
matter how well thescmay function on the margins, it implicitly suppothe
larger ideology of attack on non-market forms oftiab ordering and
experimentation with alternative, democratic folwhgollective governance.

In addition to its emphasis on markets and indialdaction, the
certification approach suggests that the best wajgteen” a large-scale,
industrial, extractive forest industry such as &sxiis British Columbia is via a
mitigative code, as opposed to addressing moreafmedtal structural and

67 Klemens Laschefski & Nicole Freris, “Saving the §dd The Ecologis{26 October 2001), online:
<http://lwww.theecologist.org/archive_article.htmtide=1067> (date accessed: 19 May 2003); Sharon
Beder,Global Spin: The Corporate Assault on EnvironmeastalTotnes, U.K.: Green Books & Chelsea
Green, 1997) at 176.

68 For example, see World Rainforest Movement, “Fhe should review plantation certification”
World Rainforest Movement Bulle{ifebruary 2001), online: <http://www.wrm.org.uylletin/FSC.htmI>
(date accessed: 1 August 2003) critiquing thefaeation of plantations and providing links to otleetiques;
Chris Lang, “Smartwood's Certification of the Fdrglustry Organisation in Thailand: Wirgc Should
Revoke the Certificate” (November 2002), online: #b Rainforest Movement
<http://www.wrm.org.uy/countries/Thailand/FIO.htn{tate accessed: 1 August 2003); Lars Johanssbn, Ul
Lindh & Anders Tivell “Swedish villagers objectisccertification — but nobody wants to know” (200@) 4
Forest Trees and People Newslet3&:
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institutional conditions of production. Thesc distinguishes itself from
certification systems such as tie® by asserting its performance-based, as
opposed to management-based, character. FBlaecriteria and standards
incorporate substantive elements that applicantpeornies must achieve, in
addition to requirements to adopt management potgo€ommentators from
the environmentalist community point to these panfnce standards as the
critical difference between tiiscand other competing certification stand&fds.

The underlying message that better company anditsdimanagement
can achieve the desired goals, whether aspirat@mrafuired by the standard,
nevertheless remains. Alternatives that require emdundamental
reorganization, for example the British Columbiavexment for community-
based forms of decision making and property holdang implicitly suggested
to be unnecessary. The promise thartewould help create pressure for this
kind of policy change by making it impossible fanwentional operators to
meet the criteria has yet to be born out. The imatecevidence seems to
suggest otherwise. Communal tenure holders acéamumsmall and decreasing
proportion of the land area managedbg-certified operators, while industrial
and government operators in the North accountifernhajority and an ever
increasing proportioff.

In sum, the certification approach narrows the tebaround
appropriate responses to the ecological crisiqicdlgh therscis a model of
the best that the certification approach has terpfformative underpinnings
remain. Even with thesg the certification approach channels ideas andtdsb
about how to govern for improved environmental ainstbility toward
individual as opposed to collective solutions, nearlorganization, and
managerial solutions. These characteristics disgplublic debate in ways that
undermine the environmentalist critique of unsumthlie logging and the
diversity of solutions under consideration.

B. Institutional Form
If we think about certification systems as a forhgovernance, what

can be reasonably expected from the institutiohafacter of the certification
approach? Although it is too early to have cleddence as to the mechanism’s

69 Fred Gale & Cheri Burda, “The Pitfalls and Potahtif Eco-Certification as a Market Incentive for
Sustainable Forest Management” in Chris Tollefgmh,The Wealth of Forests: Markets, Regulation and
Sustainable Forestriancouver: UBC Press, 1998) 278 at 290.

70 Karin Beland Lindahl, “Certification toolbox—Thehy, how, what and where of certification”
(2000) 43Forest Trees and People Newsletéat at 71-72 (based on data from the Forest Steshigrd
Council).
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effectiveness in terms of environmental protectitde not too early to consider
its institutional character as a method of govecean

The FsCs organizational structure appears designed tovigeo
affirmative balancing of environmental and soc@lcerns as against economic
ones, as well as a balancing of Southern memberslation to Northern
members. It further provides for regional differenith its federal structure
and provision for regional standards developmésnprocedures for standards
development are quite transparent and participakdeynbership, in the British
Columbia example, appears quite diverse, althohgtrsc as a whole has
struggled to expand beyond Europe and North Amefioe forum for debate
on the meaning of sustainable forestry thus se@ss d¢onstrained by the
institutional design of the membership rules anirimal decision-making
structure than by the kinds of factors discussetiérnprevious section. These
factors include such considerations as how to loalatringency against greater
possible market share for the logo, subtler infagsnon participation such as
capacity and resources, and the utility and relesarf the regime given local
conditions. It must also be remembered that thatutisnal design of the
certification approach raises democratic legitimgugstions as rules developed
by entities without democratic accountability coteebe applied, perhaps
pervasively, and influence legislative processes.

Regarding institutional design for accountabilitye presumption of
effective market pressure links to limited accobiliy measures within thesc
framework itself. Certification bodies, themsehaesredited by thescto be
hired by applicants farsccertification, control much of this side of theCs
institutional arrangements. Certification bodieside whether an applicant has
met a sufficient proportion agfscstandards to merit certification. Certification
bodies monitor progress and determine whether aesstul applicant is
continuing to maintairFsc standards. As Errol Meidinger points out, these
decision-making processes are poorly understocgldmitertifier circles and
are essentially opaque to other obser{er§he rFsc system depends
substantially on the professionalism of certifioatbodies, which tend to be
large management consulting firms.

TheFscs oversight of its certification bodies is neceganinimal,
given its own limited administrative capacity. Fwgtmore, private control of
information collected by certification bodies inhghdialogue among certifiers
and the public—dialogue that Meidinger asserts @sessary to develop
consistency and legitimate definitions of approjrigoractices? This
institutional form inevitably favours the expertiskthe technical consultant,

n Supranote 41 at 152.
2\bid. at 153.
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drawing any dispute about a certifier's action®iah arena defined by the
consultant’s professional standards. In compariedhe day-to-day practices
and authority generated here, the monitoring anligpulisclosure of bad
practices bywGos and other outside observers must, at best, beaasional
and blunt tool for keeping tiresc and its agents accountable to the standards.
Doubtless there are hot spots, and British Colutsloi@astal rainforest is one,
where theNGo community is watching carefully to see hegc certification
will progress, but thescstructure does not itself generate such watchésine
In other regions, the scrutiny cannot be expeaiduktas strong. Even where
NGOs are on alert and have substantial capacity hiteat of discrediting the
logo remains a blunt tool and thoseos most involved are also most
committed to the success of tiec and the continuing viability of the label.

Meidinger also highlights the discretionary chagacif standards that
allow much professional judgement and balancingita1® Alfred Aman has
proposed extending administrative law principlegrigate regulatory systems
as a means of redressing this problédust how this might be done is unclear.
In British Columbia, the public law regime has disen characterized by much
discretion being accorded to Ministry of Forestdicidls, and despite
administrative law protections, this discretion pasved largely elusive to
substantive review. The certification approach aldyprovides less here than
the existing, already ineffective arrangement, wétts formal protection and
less access to information.

TherscCs dispute resolution protocol favours informal otgtion, but
provides a mechanism for bringing disputes to th&rnational board.
Complaints under the protocol must be brought byntrers or a certification
body. A potential complainant who, for exampledats a certified forestry
operation is violatingscstandards is expected to pursue informal negotiati
or arbitration. The complainant is expected todpthre matter to the certifying
body, and then to the certification body’s indepamdcommittee, before
making use of the procedures in the protocol. Qmzker the protocol, thesc
will again attempt negotiation before falling baka formal process of dispute
resolution”” The British Columbia standards define involvemeint
“outstanding disputes of substantial magnitude lwving a significant number
of interests” as a “major failure,” that, if breach would be grounds for
denying certificatiori® What “outstanding,” “substantial magnitude,” and

"3 |bid. at 232-33.
4 Aman, “Globalization, supranote 52.

S Forest Stewardship Council, “Interim Dispute Rasioh Protocol” (April 1998), online:
<http://lwww.fscoax.org/download/interim31ene2000>z{date accessed: 1 August 2003).

76 Supranote 58 at 2.3.3.
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“significant number of interests” may mean is uacléccreditation decisions
may be appealed by a member ofteeunder the dispute resolution protocol.

The bureaucratic character of the certificationcpss is another
institutional dimension that influences participati by smaller logging
companies and other forms of association for mamgfyirests. The cost and
administrative capacity required to move throughdrtification process mean
that large-scale producers and producers orgaaiped bureaucratic lines as
opposed to traditional forms of forest use and rgangent are at an
advantagé’ TheFrsc has attempted to redress this barrier to participay
developing group certifications, but the problenmains. As noted, the
evidence to date indicates that large-scale pradwzount for the dominant
and increasing share of certified hectares.

The certification approach also imports instituibmeaknesses of
market organization. The market pressures to gheidgo, loosen standards,
and ignore violations are strong. The lure of attrg big business is evident
in concessions on certifying plantations and thregx@age content required for
products bearing thesclogo.”® The demand remains small, consumer attention
to any particular campaign is fleeting, and thelipaf available information
tends to the aggregate and general. FEmnust compete with other standards,
marketing to distinguish it from the others whiahnbt have the performance
standards required by tirsc Standards such as tls® 14001, for example,
and American Forest and Paper Association’s Swuildi-orestry Initiative are
growing faster than thescin British Columbia”

Given the limits of the accountability mechanisnithim therscitself,
the regime depends avcos and consumers to maintain vigilance over its
integrity, implying requirements of time, money darapacity for competent
monitoring. But the capacity of theso community is easy to overestimate and
commitments here inevitably mean less commitmesgvathere. Thescitself
is heavily dependent on the support of U.S.-baseddations, European states,

Ll Wood,supranote 46.

8 As of August, 2002, forests classified as “Pldotet” and “Plantation/Natural” accounted for over
60 per cent of the land area subjectsa certification €sc “% Total Certification Area by Forest Type,”
online: <http://www.certified-forests.org/data/tygdetm> (date accessed: 26 May 2003)). Hses
percentage claims policy is currently under revieaying been previously adjusted in 1997 and 2066.
existing policy varies by product type but tfec-content required for a product to b&ac marks ranges
from 17.5 per cent to 70 per centr¢t Policy on Percentage-Based Claims,” online:
<http://lwww.fscoax.org/download/finalversion31010&> (date accessed: 26 May 2003)).

& A KPMG survey suggests possible reasons behind the fget@rth of management-oriented
certification.kPmG found that 93 per cent of respondents soughtfication to ensure compliance with
regulations and 73 per cent cited concerns abskibfidirectors’ liability—results that confirm tlemgoing
relevance of state-based regulation as a motiyR&ul Muldoon & Ramani Nadarajah, “A Sober Second
Look” in Robert B. Gibson, ed.Voluntary Initiatives: The New Politics of Corptea Greening
(Peterborough: Broadview Press, 1999) 51 at 60).
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andNcos for operating fund®.In sum, important institutional dimensions of
the certification approach work against #s€'s apparent aspirations, contain
opportunities for environmentalist protest, anditimhat can reasonably be
expected from this approach to environmental goveca.

C. Effects of the Certification Approach on Power Relss

The above discussion suggests that the certifitatpproach brings
with it distinct conditions of empowerment and diggowerment. Commenting
on labour codes, Naomi Klein concluded that atdssuvho gets to decide both
what rules will be imposed and how those rules béllimposed! In thersc
case, the who is more diverse than in industry-d@es codes of conduct. But
while therscmay be a best-case scenario, it still transfensgponormatively
and institutionally, from public institutions tsitmajor actors: consulting firms,
logging companies, and a few transnational enviemtal organizations.
Consumers in Europe and North America with disoretiy income also take
on greater stature.

Bureaucratic and managerial characteristics meage lantegrated
companies gain advantage and greatest return fremegime? These same
characteristics may reasonably be expected to mmderperformance-based
standards in relation to management-oriented gnéag advantage to industry
as against accountability seekers. In the labountextt, the management
framework for monitoring used by consulting firmashbeen observed to
systematically enhance the position of companieslation to worker& These
same kinds of questions need to be examined iarthieonmental context, but
the logic appears transferable.

80 TheFscs Annual Report for 2000 states that 85 per cétti@FsCs budget came from donations
that year, just over 9 per cent from accreditatitimgs, and about 3 per cent each from membeifggip and
“other,” supranote 37.

8l Naomi Klein,No Logo: Taking Aim at the Brand Bulli€Boronto: Vintage, 2000) at 435.
82 Supranote 41 at 229.

83A study of labour code monitoring by Pricewaterb@@oopers showed that because the monitors
took a management perspective, they failed to keteonditions at the factory, such as hazardoamaal
use, barriers to free association, overtime viotatj wage violations, falsified time cards, healtld safety
violations, sexual harassment, discrimination, arappropriate disciplinary practices. Dara O’'Rourke
concluded that eithevGos or workers themselves should monitor labour est See Dara O’'Rourke,
“Monitoring the Monitors: A Critique of Third Partyabor Monitoring” in Gill Seyfang, Rhys Jenkind&uth
Pearson, edsCorporate Responsibility and Labour Rights: Codé<onduct in the Global Economy
(London: Earthscan, 2002) at 196-208.
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The limited capacity of theNco community suggests that the
empowerment trumpeted by advocates of greatersugilety involvement in
governance via, among other things, certificategimes like thescmay be
significantly overstated. ConsideriagGos in North America in the context of
North American Free Trade Agreement activism, Ste®karkson concluded
that “the existence of North American environmeg@ernance from below
must be heavily qualified,” thatGo organizing tended to be fragmentary,
evolutionary, and reactive, and that “[c]ivil sagis capacity to engage at the
continental level in effective ways to combat sbdigradation or to enhance
environmental and societal sustainability is .ngkrously limited.?

In one of the more thorough treatments of transnaticivil society-
based advocacy, Margaret Keck and Kathryn Sikkigkathat the concept of
networks of activist communities better descriltesdrganization and content
of NGO activities than “global civil society.” After reaeching a cross-section
of activist networks, Keck and Sikkink concludedtttheir findings

[d]o not yet support the strong claims about anrging global civil society. We are much more
comfortable with a conception of transnationallcaciety as an arena of struggle, a fragmented
and contested area where ‘the politics of tranenaticivil society is centrally about the way in
which certain groups emerge and are legitimized gbyernments, institutions, and other
groups).®

To the extent the certification approach dependshenNGo community
replacing states as monitors, sanctioners, andlatgy influences, the
limitations of NGO capacity can only be expected to become more appas
states retreat.

This dependence O0OmMGos also raises questions abodGo
accountability and, returning to earlier themesyderatic legitimacy. It should
be noted that the transnatiogalccs that have been most prominent insthe
regime are European and U.S.-based. This aspetiteofsc reproduces
Northern dominance within tirscregime, despite the attempts noted to redress
North-South power imbalances through the votingcttire. Transnational
ENGGCs' goals are not always consistent with more laggalps such that the
empowerment of one does not necessarily imply thposverment of the

84 Steven Clarksomt al, “Continentalism From Below: Trinational Mobilizah Among Labour
Unions, Environmental Organizations and Indigen@esples” (Paper prepared for the Third EnviReform
Conference, Toronto, 8 November 2002) [unpublistz@0 and 32.

85 Keck and Sikkinksupranote 53 at 33-34, cited in Andrew Hurrell & Ngaik®ods, “Globalisation
and Inequality” (1995) 24 Millennium 468.
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other® In British Columbia, the carrot of certificationdstick of boycotts has
been used effectively for wilderness protectionlgioahich tend to be a top
priority for transnationakNGcs. However, this preservationist emphasis runs
the risk of sidelining some of the most importasiies on the domestic scene
including First Nations’ self-determination and twh over traditional
territories, sustainable community developmenteasdto land for community-
based small businesses, and the problem that reédhaceests in those coastal
rainforests that are the focus of campaigns wiltbmpensated for by over-
harvesting elsewhere in the province absent a pcewvivide solution. The
overall problem that the institutional frameworkoprotes unsustainable
forestry in the province remains intact.

The certification approach inevitably involves distribution of power
in complex, subtle, and contradictory ways. Thisiessmust be addressed before
realistic assessments of the potential of the famtion approach to deliver
improvements in environmental governance can beemad

V. CONCLUSION

The above discussion raises important factors §sessing what can
reasonably be expected from the certification apghp even in a model
situation like theFrsg as a mechanism for working out the meaning of
sustainable production and making it a reality. giéake is more than
accountability, as liberal commentators frequentgluce the democratic
challenge posed by globalization, or substantifecéf/eness in terms of a
particular social goal as typically framed by conmtag¢ors on codes of conduct.
Rather, the turn toward markets and certificatrorolves a more fundamental
shift in governance.

As summarized by Meidinger, these regimes “restaperestic and
international policy institutions by changing tbelis, dynamics, and substance
of policy-making.?” Solutions proposed tend to suggest reforming céates
greater transparency and accountabffitpput the analysis presented here
suggests that the deeper limitations of voluntades as a form of governance
need to be clarified and recognized. Idealized rifgsans of a civil society
renaissance face serious limitations within neerlilb governance frames.
Further efforts to explore the potential here magdiit from considering the

86 For a Southern example, see Bernard EcclestoresMorth-South Collaboration Enhanego
Influence on Deforestation Policies in Malaysia &mbnesia?” (1996) 34(1) J. of Commonwealth & Comp
Pol. 66.

87 Supranote 41 at 125.
88 Supranote 55 at 431-34; Aman, “Globalizatiors{ipranote 52.
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conditions described by theorists of associativeat@acy as necessary to make
that model of democracy wofk.

Perhaps of most concern are the ways that thdicatittn movement
appears to be disciplining public debate aboutradtives as pragmatic or
resigned commentators on the one hand, and adsoafteo-liberal reforms
on the other, confine themselves to market-baseticos. In this assessment,
although progress can be made to improve ceriificaegimes, and thescis
in many ways a model here, the possibilities apfiedited by structural,
institutional, and normative conditions and chagestics of the approach. If
this assessment is accepted, then the biggertsselress is how to generate
renewed emphasis on experimentation with demodi@atios of governance,
taking care to identify their implicit politics.

89 Paul Hirst,Associative Democracy: New Forms of Economic ardiab&Governancg Amherst:
University of Massachusetts Press, 1994).



