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The critical perspective that we bring to the présgate of the law, or
to this or that proposal for change, is formedangé part by our understanding
of what we, as a political society, are committedand of what we believe
ourselves to be capable. This set of expectat®imstirn made possible by the
kind of institutional structure within which we, astive citizens, find ourselves.
The better our framework, the more open it claimbe, the more justice it
delivers, then the more critical we are of decisitimat, to our eyes, involve
departures from what we believe the system to palda of achieving, and
from what, furthermore, we think it ought to progidHence, the great
disappointments are always suffered by egalitaréanpaigners in democratic
systems, not only under occasional reactionary aidtnations but under left-
wing and social democratic ones as well. Enougki®r done because enough
can never be done (short of the achievement ofalitarian revolution that the
twentieth century has taught us will produce, atfeebrief mirage of progress,
and, at worst, unnecessary bloodshed and courdaetian).

The fate of the socialist-minded activist in moddemaocratic politics
is that of the perpetual bemoaner, lamenting theti@nary zeal of the Right or
the betrayals of the governing Left, as the casglmaEven when progress is
acknowledged to be evident, it is inevitably condethby such critics as too
little, too late, or (even worse) as a token mottsedwn down to put them off
the scent. The tone of politics on the Left in ewnporary democracy is
routinely one of doom and gloom, of betrayal andean rather than of
optimism and pragmatic policy ambition. Such largpués at odds with the
sunnier idealism with which socialist ideas stadad neither is it particularly
appealing at election time. The attraction of thiedtway to very successful
left-leaning politicians like Bill Clinton and TonBlair lies in the way it has
allowed them to escape the negative rhetoric af piditical heartlands without
formally entering the enemy’s right-wing territorfhe goal of democratic
success in the societies in which they have fohethselves has necessitated
that both men switch away from their respectivatipal bases—the bastions
of the left-wing political activists with their daens of equality and their
constant disappointments—towards a middle grounguladed by a quite
different sort of person, one with much more rustked-mill ambitions for the
state and for what it can and should do for thosgkinvits jurisdiction.

These people, and there are far more of them tiexne tare political
enthusiasts of any sort, have a different setafaptions about the framework
of government than those of the actively involvad,aas a result, their critical
perspective on what can and cannot be achievedftéh be very different
from that of the engaged political player. And hesm many of these
individuals vote, it is their version of achievatyi] of what is to be expected,
of what emancipatory initiatives should be undeztakhat really counts. This
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is frustrating for the political activist who isvialved in agitation, meetings, and
planning around the clock, such being their natitris.also annoying for the
thinker who has sat quietly in his or her officadamorked out exactly why
equality is a moral imperative. Why should the i@rof the possible to which
the activist and the scholar have come be usurgdtidse once-every-four-
years citizens? It may be democracy and they aok stith it, they know that.
But they cannot help accusing their own leadersiiletting them down, of
even betraying them when (in the hope of re-elagtibat leadership notices
these whimsical occasional citizens, who may omlie\every four years but
who read the papers and form judgments everydaydi&appointments of the
Left flow from the minority status of its emancipat horizon of expectation,
which in turn results from its ambitious and (ottiean at the level of woolly
rhetoric) self-defeatingly sectional view of bottwheffectively to construct an
association of free and equal citizens and whidlties to promulgate within
such a body.

The area of civil liberties provides an extreme repke of this
dissonance between persons who are politicallygadyéusually on the Left),
on the one hand, and the general population, oottiex. Few subjects excite
the political activist, the liberal, and the conwest lawyer more than the need
to protect civil liberties. The term is frequentslled into action as a shield
against governmental proposals for change in a vadge of areas, such as
police powers, criminal justice, prisons, terrorjspublic order, criminal
procedure, data protection, surveillance, and itfenards. Indeed there are
many others; civil liberties has become a catclpfadase, denoting many kinds
of conduct that may not self-evidently seem to geghe term but that have
been dragged within its remit by government attadkere privacy is
concerned, often there is not even any individeabviour involved, but rather
some part of a person, such as voice, genetic cobod, that it is considered
necessary to protect from the state. Organizatieeply rooted in civil society
devote themselves to the protection of civil lilest the subject being defined
in this reactive way. Lawyers’ associations areallgualso committed in the
same manner. There is rarely talk of “the enhano¢mwiecivil liberties” with
a consequent need for focus on and discriminataio &vhat the term entails.
As aresult of this reactive nature, the effoiitiehtification and definition only
rarely arises; a civil liberty becomes known by fiet of a government attack
upon it.

It may be because of this openness of meaninghtb&nguage of civil
liberties is so often deployed against so many @sals for action by the state,
but the truth would seem to be that the wider comitgudoes not invariably
show the same solicitude for civil liberties thaitévealed so persistently and
so frequently by the political activist, the libkematellectual, and the public
lawyer. Seats in parliament do not usually depand mepresentative’s voting
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record on civil liberties. Nor do the opinion pghignish politicians for making
proposals condemned as invasions of our civil liesr Indeed, the opposite
may even be the case; such criticisms have theentounterproductive effect
of causing the electorate to believe that the gowent might indeed be on to
something worthwhile, concerning drug control,dgample, or serious crime
or anti-social behaviour. Having been condemnedistantly by civil liberties
groups for his cavalier approach to freedom, U.Knté Secretary David
Blunkett was nevertheless rated the third most fgwpuember of the British
cabinet in a poll taken shortly after the 2003ckttan Iraq begahHis rating
remained exactly as it had been a year before,itihsi@nding the enactment
in the interim of draconian anti-terrorism legigbatthat excited the indignation
of civil libertarian activists as few bills have iiacent years.

There is something almost stylized about the way dtvil libertarian
issues feed into the modern political discoursgréposal is presented by a
government minister on crime, immigration, terrorjsor some other
contemporary issue. It is then attacked by thd libérties lobby as was to be
expected, indeed (for reasons mentioned abové)aperas was even thought
politically desirable by the minister. This or tltdtange may or may not then
be made, dependent on the strength of the “lolbtfie individual case. There
is no particular sense of the civil libertarian guctive being integral to the
debate, other than to the extent that the ministeatisfied that the measures
being proposed do not unacceptably erode civitiiee Such assertions are
invariably made, with ministers rarely denying tbiatl liberties matter, instead
claiming that civil liberties concerns have beeull$f taken into account” (or
some such phrase). What are not fully or (somediesn partially regarded
are the views of the primary defenders of civilelities, the activist non-
governmental organizations¢os) and lawyers dedicated to their protection
from government abuse. These defenders of civirlibs have become
something akin to the trucking association or camesugroups: no more than
a hurdle that occasionally lies in the way of emamtt of legislation that may
be hard or easy to get by depending on the paaticssue.

Inits modern form, the protection of civil libea has become the work
of a lobby, not the duty of the entire citizennhasge claim to act on behalf of
the whole of society is not shared by this widetiance; indeed the general
public is far more likely to see the civil libersierowd less as the defenders of
their own freedom, and more as the shop stewattthéenfes, terrorists, and “fat
cat” lawyers. This is an attitude that is frequgrthcouraged by government.
Sometimes even deeper, politically motivated hatiedlirected at civil
libertarians. The attacks on the American Civilarities Union AcLu) in the

2 Alan Travis, “War Makes Hoon, Straw Cabinet Stare& Guardian23 April 2003) 1.



2003] Reflections on Civil Liberties 189

United States have sometimes reached a pitch afityoeeminiscent of the
Cold War era, as when Presidential Candidate Midbakakis was forced to
defend his membership of the organization in th&0%9 In the United
Kingdom, recent Labour Home Secretaries have bglert@use their authority
in a movement traditionally committed to civil Ifbies as a platform for serious
efforts to distinguish the protection of civil liies (to which they as ministers
say they are and remain committed) from the odtémprotectors of those same
freedoms (who are described as self-serving otifaala@r as “not living in the
real world”)?

The world-changing events of September 11, 200l1j%have had
their own large effect on the traditional discouwgeivil liberties, piling further
pressure on the term, connecting it once more avithpatriotic elements and
widening still further the division between the ptar and the liberal/activist
perceptions of what the protection of civil libeggtails. This disconnect was
already evident by the time of the attacks on thnTTowers, the Pentagon,
and United Airlines Flight 93 over Pennsylvaniayés not generated by those
events. What is new about the era that has bearasgin by 9/11, however,
has been the willingness of individuals within tleadership in certain
democratic states to deepen further their hosttlitythe language of civil
liberties, to open up a new front in their assawit the liberal/activist
understanding of the phrase by asking publicly Wwbetow is the right the time
to give up on civil liberties altogether, at legstofar as certain suspect groups
and perhaps also other undesirables are conceBiece 9/11, the debate
regarding civil liberties is no longer entirely albavho protects civil liberties
better, the politician or the civil libertarian;siread, it is increasingly about
whether the civil liberties of certain groups cé#fior to be taken into account
at all. This is a dramatic and relatively new twist, thestfibreach (in the
democratic era outside of formal war at least) previously unqualified (at
least rhetorically) commitment to the equal prdtactof the laws, and an
indication perhaps of future assaults on the widsda of civil liberties by a
rival discourse rooted exclusively in concerns @ttional security and
counterterrorism.

The danger inherent in these developments (botlapcepost-9/11) for
the activist or civil libertarian position simplaenot be exaggerated. If current

3The phrase is that of the United Kingdom’s Homer8&ry David Blunkett, used in May 2003 in the
course of a speech rebutting criticisms of ceriggislative proposals from a retired senior judgge John
Steele, “Blunkett takes swipe at judgeRtie Daily Telegrapi{15 May 2003), online: Telgraph News
<http://www.telegraph.co.uk/news/main.jhtml?xml=Ars£2003/05/15/nblunk15.xml> (date accessed: 21 July
2003).

4 A new perspective that has been able to builcherdistinction between the resident or citizen and
the non-resident or alien which has, to some exédways been in the law.
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trends continue, such citizens will find that thetorical and indeed practically-
expressed priorities that they believe have bedwntafor granted for
generations will be turned on their head: whereetlvgas freedom, there will
now be security; where there was individual libgtttere will henceforth be the
interests of the state; where there was due prottese will be almost casual
executive discretion; and so on ad nausédm civil libertarian who persists
in using the traditional language will cease noltydn be at odds with the
prevailing, more community-minded point of view{ lill also become merely
eccentric, of historical interest perhaps, a cutjartainly, and irrelevant. The
traditional Liberal’s language kit will be full gfred metaphors redolent of a
past era, while those who count—those who tellgblice what to do and
arrange the detention camps and the telephoneéptr; sanction the torture
and so on—will have the renewed freshness of pblagg that flows from a
rejuvenation of fear. The civil libertarian wilebome like the jaded priest
clinging to homilies reminiscent of an age longtpas

The major shift in language described above isygbtomplete. The
idea of civil liberties still carries some resonanwt only with the liberal
activists, but also with the wider community andhasome political leaders.
Behind the times as always, certain judicial c@tuare only now developing
strong civil libertarian perspectives (the Amerigadicial culture, having been
earlier in the civil libertarian game, are closettte exit than the rest). There is
still a sense of the idea of civil liberties beiimgconflict with more modern
needs such as for national (or homeland) secudtyer than having been
wholly vanquished by such needs. It is still polsithat a catastrophic
overreach of state power (a guerilla-war defeat@®. forces in Iraq; a failed
invasion; a pre-emptive attack on North Korea gfoats wrong; U.S. economic
collapse) or some monstrous overplaying of theimii libertarian hand (mass
detention; the careless use of torture) might riigore the political landscape
so as to permit the re-emergence and reassertitredfaditional language.
However, the more likely eventuality at the timenaiting is a continuation of
the slow and inexorable decline in the traditioidala of what is entailed by
civil liberties, the continuation of its marginaiion, and its eventual
replacement by the new security paradigm.

In order to fight back effectively, something titat have to believe)
is still possible even at this late stage, proptsefcivil liberties must develop
a much clearer intellectual strategy than has lexéent in the past. This
strategy should be rooted in a proper understarafitige historical origins of
the term, and should also express a clear view aat civil liberties does
(and, more to the point, does not) encompassn®ithdown and historically
aware, a new revitalized and confident languagg\wilfliberties need not go
down without a fight: we owe that at least to thgeaerations of past activists
without whose struggles we would have nothing nowedfend.
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II.  THE ORIGINS OF CIVIL LIBERTIES

Ouir first task is to clarify the terms that we aging. Let us begin by
asserting that the heyday of civil liberties, thement in time when this version
of freedom imposed itself on the historical imadjiora, occurred in England in
the seventeenth century. It was during the lasadies of this period that the
liberty and freedom (both in the broadest senseproperty owners were
successfully asserted against the absolutist mtitins of the Stuart monarchy.
After a few, quasi-democratic turnings that led heve, the constitutional
settlement of 1688 eventually emerged, securinggrtyg owners the enjoyment
of freedom and liberty in general, and the civildlities that came with such
freedom in particular: namely the right to vote fepresentatives in the
sovereign parliament and the ancillary rights gfression and assembly that
went with, and made meaningful, that right to vdike connection between
civil liberties and freedom at the abstract levfgdaitical theory was made very
early, and the link between civil liberties andli@@nentary sovereignty was
likewise present at the birth of civil libertiestimeir modern form. The power
of the phrase lay in its ability both to reach wmpoithe clouds of abstract
philosophy and, at the same time, down into thddgdieof pragmatic
constitution-building (as we would call it today).

During the nineteenth century, there was a markgadresion of the
categories of holders of civil liberties in whatlay we would call the old
democracies. During this period, the right to vote was exteshdeyond the
property-owning men to men generally and then tonew as well. The
ancillary freedoms of liberty, expression, asséemgtand assembly during this
time also came to be enjoyed by a far wider speogons than had previously
been the case, with a climate of official toleraggadually replacing the
atmosphere of repression with which the period begeom being an essential
tool in the elite’s government in its own interesiyil liberties gradually
emerged as an entitlement available to be claingeallpand to the protection
of which it was thought governments and other camepés of civil society
ought to be dedicated.

How did these changes come about? Each poléivdtonment has
its own story to tell. As far as Britain is concedy the advances of the
seventeenth century were secured via what we wgaltl today civil
disobedience (the deliberate, principled breachlafv judged unjust), but they

5 For the present purposes we will define the nargte century as the Age of Democratization that
extends from 1789 (French Revolution) to the gdrarergence of the universal franchise in the Wtest
use the term loosely) in the aftermath of the Riv&trld War. For a more extensive discussion ofl civ
liberties see K.D. Ewing & C.A. Geartyhe Struggle for Civil Liberties: Political Freedaamd the Rule of
Law in Britain, 1914-194%0xford: Oxford University Press, 2000).
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also required much more than this, embracing wkeatvauld now describe as
terrorism(the indiscriminate killing of civilians or assasllbn their property
practised by subversive elements in order to conitate a message to
government or to secure an advantage over the @igbpand military-style
insurgency (attacks by organized subversive fasodhe political and military
authorities of the day). Because rival armies avalht took to the field, the
conflict in seventeenth-century England also emdxtacivil war without
resorting to the intervening stage of guerrillafaee. After the radical changes
of the 1690s, there were fairly robust coalitiohimterests determined to obtain
for themselves the civil liberties that earlier geation of revolutionaries had
secured for the propertied. Realizing these amistiequired action on the
streets and in the printing presses. There weselfotrowds shouting slogans
and threatening revolution, assembling where theylsl not have done, and,
generally (from the legal point of view), makinginsinal nuisances of
themselves.

A brisk survey of the period will find plenty of amples of civil
disobedience, direct action, and even terrorismer&@hwas, of course,
conventional parliamentary engagement as well, agdhe reform legislation
passed in Britain in 1832 and 1867. These variegbrtiques of securing
change were, in their nineteenth-century contetainly about many things,
but from the perspective of this article it is wortoting that they were at least
partly about achieving a situation of general resger civil liberties; civil
liberties were thend not themeansto the end, as the other forms of action
(terrorism, civil disobedience, and civil war) haden in the seventeenth
century and were in the nineteenth. These othés tdgolitical change were
mechanisms for securing outcomes rather than—astheasase with civil
liberties—efforts to achieve agreed democratic @doces for change. This
important difference may explain why, historicaliige Right has shared (in a
frustratingly ill-defined, inconsistent, almost wisical, romantic kind of way)
the Left's attachment to civil liberties. The origiof the subject are deeply
conservative: it is about joining the status quat,subverting it.

Thus it was during this age of democratization thatmeaning of civil
liberties emphasized not the creation or enhancepnfahese freedoms, but
rather the need for them to be accorded respegirabection. The subject was
not about fabricating something wholly new; instdadas about sharing out
among the many something that was already avaitabiiee few. What then
was that “something”? Clearly the right to vote wih®e first essential
requirement. As for the ancillary freedoms of ligeexpression, association,
and assembly, those seeking respect for theirlitieitties (among a mixture of
other goals) during this period were not demandiveg they be given these
rights in the way they were demanding the righvate. Rather, they were
insisting that they be allowed to exercise thegatsi without state interference.
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They wanted to protest without being shot and tioliph political pamphlets
without being jailed. It is true that certain laveagjainst combinations, for
example, or sedition, might well have been regaroycdhineteenth-century
radicals as irredeemably bad. But we can guestithdemocratic agitators and
union activists of the time would not have beensoious of calling for the
abolition of all the laws that were deployed agathem: those of trespass,
breach of the peace, unlawful assembly, and binoeg. It is more likely that
to the extent that they thought about it at altytbelieved it was necessary to
have some public order law on the books. It wasenzocase of seeking to
ensure that these laws were no longer exerciseal way that effectively
destroyed their civil liberties.

This is a key point of principle. Under the tradlital British system,
theoretically everyone had these ancillary citiklities, except insofar as they
were removed by the operation of law. In practiaayever, because the law
extended so widely, a group’s or an individual'silcliberties could be
effectively extinguished by the hostile exerciseofffcial discretion, if the
authorities chose to act antagonistically. Whemmaerstand this point we can
see why the subject of civil liberties so oftenatess itself into a study of
official discretion: consider the British and Irishses oBeatty v. Gillbank$
O’Kelly v. Harvey’ andDuncan v. Jone%All three of these decisions involved
not just the police and magistrates deciding takngp a hostile gathering:
there was an element of pre-planning on both sielgsecially inDuncan v.
JonesThe law on the protection of civil liberties inves analysis of the hostile
exercise of official discretion on the spot asétreu It also involves study of the
hostile exercise of such discretion, provoked leypgbaceful action of persons
intent on asserting their civil liberties: Mrs. &noutside the training centre,
Mr. O’Kelly at his meeting, and Captain Beatty dnslteam of Salvationists.
Here the subject of civil libertiemes very close to that of civil disobedience
The latter is about the principled defiance ofiajladged unjust; these cases are
about the principled defiance of an unjust exerofsg discretion under a law
that might in itself not be regarded as unjust.

We should now briefly summarize what we have besfing so far.
First, civil liberties are those freedoms that aecessary to the proper
functioning of a decision-making assembly desigoedthe representative
principle (the right to vote, the freedoms of sge@ssembly, and association).
Second, though pre-democratic in its origin, theoept of civil liberties was
ideally suited to the democratic era: the widerrdmege of persons entitled to

6 (1882), 9 Q.B.D. 308.
7 (1883), 15 Cox C.C. 435.
8 (1935), [1936] 1 K.B. 218.
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representation, the more the civil liberties of grepertied few became the
“rights” of the many. Third, civil liberties factlite an effective system of
representative government; they are not about gicigj@ny particular political
outcome; they differ, therefore, from forms of pickl agitation (civil
disobedience, terrorism, military insurgency) thed extra-parliamentary in
nature and that are invariably driven by a commitib@policy outcomes rather
than procedural integrity. Fourth, while the subjet civil liberties does
involve the imposition of certain positive obligats on the state (mainly
related to the right to vote and the preventiodisfuption of the civil liberties
of others by private parties), it is primarily cenced with ensuring that there
is no inappropriate interference by the state thitise civil liberties (expression
and assembly, for example) that are essentialtbdtie proper exercise of that
right to vote and to the political activity thatags all the time in a democracy,
whether or not a vote is in the offing. Fifth, thebject is, as a result of all that
we have said, more narrowly defined than is comgasisumed; criminal
justice, for example, should be regarded as outbig@emit of civil liberties
proper, as should prison law and police powers igdigelt is recognized that
all these subjects can impact on civil libertiestihe extent that official
discretion, exercisable under these laws, impagctthe right to vote or the
ancillary rights of expression and assembly. Siattd finally, the special case
of the right to vote apart, the subject is primaabout the exercise of official
discretion under the law, rather than about thes llngmselves. It follows that
what especially interests the civil libertarian @len is the practice of civil
liberties, what the subject looks like on the dgaather than on the statute
book.

.  THE TAMING OF DEMOCRACY

From this vantage point, we can see that the triufpdemocratic
forms also represents a victory for the idea ofl dikerties. The two are
inextricably interconnected. Democracy is about ueng that the
representatives of any given community get to decidhat is in the best
interests of that community, with each elector hgvan equal say in the
outcome of the elections that determine who isitansthe representative
assembly. Civil liberties are about guaranteeirag ggual say. It might have
been thought that the achievement of democracydimaie secured the future
of civil liberties for all time, making the curremtacks on them literally
impossible to imagine. But that is to underestintiagsfragility of the hold that
representative democracy has on our political imetipn. The drift away from
a commitment to civil liberties described in thestipart of this article has not
come out of nowhere. Itis a subset of a widerrande fundamental corrosion
in allegiance to the idea of representative denwyditaelf. This weakening of
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confidence in democracy has made easier the assaudtvil liberties that have
(as we have seen) nearly completely wrested framntitaditional, democracy-
reinforcing meaning. While at the same time addahguage of western-style
democracy has been reaching further and furtheysacthe globe, what is
entailed by democracy has been shifting beforeeyas, becoming in the
traditional western democracies, more and moretagyesidential-style, media-
friendly, business-oriented leaders, and in the democracies being less and
less about process (the right to vote, expressind)more about outcomes (the
“right” kind of market-sensitive policies; the moagreeable leadership to
foreign eyes; Western or U.S. control of vital oatil assets; and so oh).

Itis not entirely accurate to talk of the corrasa the democratic ideal
as though there was once a golden age of untraeadnetimmitment to the
representative paradigm. The victory of the dentacminciple was fragile
even at the moment of its achievement and its balthe twentieth-century
imagination was always precarious. The hatred fematracy shown by
nineteenth-century defenders of the capitalistustauo was rooted in the
assumption that victory for the representative g@pile was bound to usher in
a transformation of society that was guaranteéekth to the extinction of their
way of life. This is also what democratic sociaisnded to believeand what
the propagandists of democracy maintained. Thelpemre bound to vote for
equality if given equality of voting power. Frometocialist perspective, the
problem with this approach lay in its commitmentpimcess rather than
outcomes. We have already noted that civil libeitiave a procedural character
that differentiates them from more outcome-basethrigues of securing
political change, such as terrorism or civil distileace. What mattered about
civil liberties was that the people should have gwver to decide; less
important was what, in fact, they chose to mantted#& representatives to do.

Through this chink in the nineteenth-century caatibetween the twin
forces of socialism and democracy, reactionary etémwere able to mount a
brilliant rearguard action, accepting represengatigmocracy in principle, but
at the same time throwing up various smokescreams performing
innumerable tricks so as to confuse or dazzle ¢vdynliberated masses onto
their side. Some of these manoeuvres were relgthastign, even beneficial,
such as the expansion of welfare provision thatevested in many Western

o The most explicit exponents of this new brandeshdcracy are to be found in the Project for the New
American Century, which is housed in the Americanteprise Institute, an organization with very elos
contact with the present U.S. administration. Fauaamary of their views see “Where Next¥ew
Internationalis356(May 2003) 4, online: <http://newint.org/issue356fents.htm> (date accessed: 23 June
2003).

10 See Edward Bernsteifihe Preconditions of Socialis®d. and trans. by Henry Tudor (Cambridge:
Cambridge University Press, 1993).
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states at around the same time. Less attractive avasw emphasis on
imperialism, which in Britain, for example, createdasis in nationalism for the
support that came to be shown by a substantial euoflworking-class people
for the Conservative Party: Benjamin Disraeli idl stevered by Tory
ideologists precisely because he was the firgedlsat electoral reform did not
necessarily entail the obliteration of the rulingss.

In the twentieth century, the mechanism for cotitrglthe optimistic,
egalitarian impulses of the democratic ideal hasnbeonstituted out of
ingredients that can be described, using a fandbatemporary metaphor, as
both “tough and tender.” As far as the latter isa@ned, the concessions
initiated by or wrought out of the rich and projexitclasses have continued,
accelerating after the Russian revolution of 19id’'the establishment of what,
for many years, looked to be a real alternativecapitalist democracy.
Substantial gains have been made, and continwerntale, for the majority of
the people that would not have been availablegratisence of the democratic
assertion of the indelibility of the linkage betwepolitical power and the
wishes of all those affected by the exercise dfitbaver. By contrast, the tough
side of the new democratic age has been evidesm iemphasis on national
security and the need to be ever-vigilant to pitdtee democratic system from
threats (both external and internal) to its existemhe tension between these
two models of politics, one taking democracy anddity as its starting point,
the other focusing emphatically on national surkikias been a constant of the
democratic era. The first model is hopeful, oridrtvards freedom and civil
liberties, optimistic and confident, inclined towdarequality and social justice.
The second is gloomier, more anxious, fearful ef filture, and pessimistic
about progress, with no time for ambitious programeadical reform.

It has been through the language of war that ttiema security model
has found its clearest expression. In the westemmodracies, the world wars of
1914-18 and 1939-45 provided many well-known opmities for the evasion
of democratic duties, from the postponement oftelas through to the large-
scale suspension of civil liberties. More intenegtirom the perspective of this
article have been the “cold” wars that have beesymd (waged is perhaps not
quite the right word) in times of peace. There W&s‘red scare” of the 1920s,
the well-known activities of the McCarthyites, gitaluse perhaps an apt term)
their fellow travellers in the United States andoalol during the 19503 The
actions taken against Left and socialist groupsutite aegis of these various
cold wars in the United States and Britain, but alsross the democratic world,
served to rein in the potentially wilder and moseeassive enthusiasts of
democracy, without disturbing the democratic idealvhich all were able to

1 See Samuel Walkeln Defense of American Liberties: A History of &@LU (New York: Oxford
University Press, 1990).
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feel they remained committed. The persecution ffwéng activists simply
belonged to a different discourse and therefore rditl engage with the
democratic self-image of these states, much lassecambarrassment to their
democracy-loving citizens. The fence that surrodnthe democratic playing
field, reducing its space for action, was invisitdenost of those who played
the game. Believing themselves to be wholly soggrghey did not notice that
truly radical ideas never occurred to them; the ¥ewo wandered out of the
designated playing area were quickly arrested atpmklied from normal
politics. Identified as threats to national segutift-wing activists were denied
civil liberties.

The idea of terrorism has been around for a lomg taind has served
for decades as an adjunct to the national secpamnadigm. The British
government was able to persuade elected repreisestat parliament to enact
harsh anti-civil libertarian measures on the basithe threat of Irish-based
terrorism in 1939, 1974, 1976, and 198Zhe last of these measures, passed
when the Cold War had entered what we can now seigs dinal phase,
extended these powers to encompass internationarisés, a prescient
indicator of how things were to develop. For witle tend of the collapse of
Soviet power and the consequent conclusion of thid @/ar, the “terrorist
threat” has come into its own as the primary biasistifling the natural energy
of the democratic ideal. It is not just about tlevd, though these were
beginning to come thick and fast well before 9Much as legislation in 1996,
1998, and 2000 in Britain, and in 1996 in the UthiB#ates, for examplélt is
also—and primarily perhaps—about the atmosphert ithangendered in
democratic states by the endless talk of terroaaththe threat it poses to our
whole way of life. How can a community concentraebettering its lot when
it is constantly worried about its future? Feaaigreat dissipater of political
energy that might, if left alone, be effectivelyesp elsewhere, on tackling
inequality for example, or on addressing world pbxeAt very least, the
attacks of 9/11 have served to make this point eva® obvious, transforming
the idea of counterterrorism from a residual weapanbigger war into a full-
scale, self-standing, and permanent War on Temgiapable of being waged
against visible and invisible enemies, in differealys as policy demands, and

12 C.A. Gearty & J.A. KimbellTerrrorism and the Rule of Law: A Report on the LRelating to
Political Violence in Great Britain and Northerndiand(London: CLRU, School of Law, King's College,
1995).

13 See generally on the British side, Clive WalBdackstone’s Guide to the Anti-Terrorism Legislatio
(Oxford: Oxford University Press, 2002).
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without the need for very much action on the ensidg!* For those always
searching (consciously or unconsciously, instingity or individually) for
ways to hinder democratic growth, this new war dowbt have been more
perfectly designedf.

The battle over the language of civil liberties rilked in the
introduction is part of a larger conflict over whhe idea of (representative)
democracy entails. The public discourse in all denacies has invariably
involved a tension between, on the one hand, tladitagan/activist/liberal
model of what democracy can achieve for its citigeand, on the other, the
national security/“we-are-all-doomed” paradigm fwits emphasis on survival
at all costs. The events of 9/11, preceeded aswleeg by an extraordinary
judge-made election in the world’s most powerfuhderacy, have given a firm
upper hand to those whose inclination is to empkattie need for national
security and whose view of democracy is driven nmmyrehe desire for it to
deliver certain outcomes than for its proceduregelear and fair. Since 9/11,
the language of democracy itself is at risk of bdimned into an adjunct to
U.S. foreign policy, emphasizing American-styleelity and freedom rather
than the need for elections and civil libertiéErom the perspective of the civil
libertarian wedded to what the phrase used to mbanis a gloomy scenario
indeed. With the protection traditionally affordeiil liberties by society’s
commitment to democracy being washed away befeiedfyes, what hope do
civil libertarians have of avoiding being drowned the subsequent
authoritarian deluge?

One big twentieth-century idea that looms large &oull in our
contemporary discourses, achieving more notice ¢hahiberties protection
has ever managed, has been missing so far fromnidlgsis presented here.
Where do human rights fit in the dismal catalogigemocratic decline which
has just been mapped out in general terms? Wasdh#ipposed to be the big

14 See on the legislative and political reactiorhia United States, Nancy Cha&glencing Political
Dissent: How Post-September 11 Anti-Terrorism Measi@Threaten our Civil LibertiegdNew York: Seven
Stories Press, 2002) as well as two excellent tefpyrthe Lawyers Committee for Human Rights: “Aave
of Loss: Re-examining Civil Liberties Since Septeaerb 11,” online:
<http://lwww.Ichr.org/us_law/loss/loss_main.htm>t@accessed: 19 June 2003) and “Imbalance of Power
How Changes to U.S. Law and Policy Since 9/11 Erdtuman Rights and Civil Liberties,”
online:<http://www.Ichr.org/us_law/loss/imbalancefers.pdf> (date accessed: 19 June 2003).

15 Particularly worrying is the development of a Un8litary command for the United States. For the
details see Robert Dreyfuss, “Bringing the War Hoimethe name of fighting terrorism, the army has
established a domestic commaridie Nation(26 May 2003) 18.

16 See Paul Bermaferror and Liberalism(New York: W. W. Norton, 2003) arguing for a “new
radicalism” and a “liberal American interventionista promote “democratic values throughout the worl
(quotations from flyleaf).
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idea of the post-Cold War age? Where is the langodguman rights when it
is most needed?

IV. THE DOUBLE-EDGED PROMISE OF HUMAN RIGHTS

In its modern form, the idea of human rights fit@bk root in the
immediate aftermath of the Second World War. Preahoby Franklin
Roosevelt during the war, and given force by theversal Declaration on
Human Rightsthis new language seemed to express well theedefdiumanity
to make a fresh start after the horrors of the y@ast past. As set out in the
Universal Declaration the range of human rights inherent in us allasty
covering basic aspects of our individual dignitgm civil and political rights,
and also a range of social and economic entitlesiéfithis United Nations
(uN) document was, of course, intentionally unenfobbeaself-consciously a
mission statement for humanity rather than an imately realizable set of
goals for the people who read it. In their strongeticially-enforceable form,
human rights of the immediate post-war period wemeower in focus, largely
restricted to civil and political rights, or whaéwave called here civil liberties.
The new constitutional arrangements for the defelasscist powers contained
rights guarantees of this sort, and a novel redicm@perative arrangement in
Europe (the Council of Europe) produced a judigiatiforceable Convention
primarily concerned with civil and political rightheEuropean Convention on
Human Rights and Fundamental Freedom

The drafters of these documents, essentially ttieng in the Second
World War, were dedicated supporters of democrhay they were equally
vehement opponents of communism, and indeed ofiadyof radical form of
socialism. The link between market freedom and deawy was in their minds
an indelible one. They were therefore faced witk thallenge that the
democratic socialists of the nineteenth centuryfaded, and with which, for
example, the current U.S. regime in Iraq is wragtlihow do you design a
democratic system that always produces the answerwant? The civil
libertarian/human rights charters of the post-waiqa provided part of an
answer to this when they embraced the right togntgpwithin their remit and
(usually) made it impossible for any legislaturewlever democratically
constituted, to tamper with that right (other thes was permitted by the
gualifications on the guarantee that were invayiaet out in the framework
document itself). These basic human rights docusredab generally permitted
exceptions to be made to civil liberties where ¢hesre judged to be required
to protect the democratic character of the statee fights to freedom of

17Universal Declaration of Human RightSA Res. 217 (lIl), UN GAOR, 3d Sess., Supp. N&).UN
Doc. A/810 (1948).
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expression, assembly, and association, for instaace in most human rights
charters that matter (for instance, those thabit@mon conduct at the political
level), be set aside where the executive judgds aation to be “necessary in
a democratic society” or some-such phrase. Fugkegptions can frequently
be made for public emergencies and the like: a #sgholarship around
“derogations” from basic human rights has growmeffecting this fact?

These characteristics of this immediate post-waelaf human rights
development, designed to copper-fasten democranylfoth right- and (more
to the point) left-wing attack, have been followgulin most of the domestic
bills of rights that have been incorporated in®tlational arrangements of old
and newly emerging (that s, post-colonial) stétes the 1950s onwards. Civil
and political rights—civil liberties—are given ptige protection, but not as
absolute entitlements: their protection must ykath in individual cases from
time to time (where the one who deploys such freeamst be controlled in the
interests of democracy) and also more generalfyeiods of acute political
tension (a situation of public emergency). The esiain of rights talk that has
followed the end of the Cold War reflects the bealike quality of this
language as a repository of many of our betteirfgelabout our fellow humans
in an increasingly competitive wortdlts force has threatened to swamp more
traditional discourses within it, such as that vahiias been under scrutiny in
this article. Does the language of civil libertigain from having been so
enmeshed in this new human rights metaphor?

At one level, the constitutionalization of civibrties protection in
human rights charters and domestic bills of ridts clearly provided added
protection for civil liberties. The old problem afproperly elected legislature
choosing to attack civil liberties (a case of teendcratic child biting the hand
that feeds it its legitimacy) has always been & oea. It is a variant of the
means/ends dilemma that is inherent in every desisatetermination to see
a fully-sovereign legislature in place—the defimitiof success is that there is
no ready means of controlling what the elected mabe chooses to do.
Locating civil liberties in a constitutional codeat oversees such legislatures
may diminish the sovereign purity of the lattert ildoes at least give civil
liberties a fighting chance of surviving, evenlie teeth of some whipped-up

18A.W.B. SimpsonHuman Rights and the End of the Empire: Britain gr@lGenesis of the European
ConventionOxford: Oxford University Press, 2001); Jaime &tduman Rights in States of Emergency in
International Law(Oxford: Claredon Press, 1992).

19 Francesca Klugyalues for a Godless Age: The Story of the UK’'s Bdlwof Rights(London:
Penguin Books, 2000).

20 But for a critical appraisal of the trend, seesiin Sellars,The Rise and Rise of Human Rights
(Stroud: Sutton, 2002); Stephen Holmes & Cass Rstin,The Cost of Right@®New York: W. W. Norton,
1999).
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(or genuine) popular anger. There is plenty of en@k of the existence of such
charters, codes, and bills of rights having hadeiglinary effect on the way
that legislatures have approached the limiting igfl diberties within the
jurisdictions for which they are responsiBl@he more courts charged with the
enforcement of such documents come to regardlitieities as important, the
more a fighting chance of their survival increagewd as suggested above, the
old paradigm of a class-based judicial branch whiaimune to the necessity
of protecting political activists outside the rigielite no longer holds good, at
least not to the same extent as in the fast.

On the other hand, the constitutionalization ofl ditverties has proved
less secure than might have been imagined. Fiest tire certain disadvantages
in being caught up in a fungible kind of way in tieer-growing and ever-
more-unwieldy basket of human rights. While itésfpctly true that the initial
focus in the early international and domestic doent® on human rights was
on civil and political rights, the subject has dhgaxpanded since then, and the
insights in theJniversal Declaratiorabout what it means to be human have
been translated into further documents (at bothirtegnational and domestic
levels) that deal with a far wider range of sulgetbin civil libertie$? Indeed,
the extent of international human rights is nowhstinat it presents a full and,
to the social democrat, very pleasing account af kife should be, but it
cannot by any stretch be described as politicafigontroversial, even in
democratic systems of government of the best sattparticularly not where
the openness of the electoral system has pernthiedise of authoritarian
proponents of liberal capitalism. It has surelyrbegite proper to develop
international law as a cutting edge in the changih@ttitudes to equality,
discrimination, poverty, and the abuses of minayityups across the world, but
this forging ahead has left civil liberties lookiliige just a few freedoms among
the many, with no special or different call on attention.

Second, and following from this first point, in {te this author at least)
laudable drive to improve the lot of humanity, mt&ional human rights law
has left the idea of democracy in its slipstréaifo the activist human rights

2 For a European and U.K. perspective on this isegeC.A. Gearty, “Civil Liberties and Human
Rights”in Peter Leyland & Nick Bamforth, edshe Contemporary Constituti¢@xford: Hart) [forthcoming
in 2003].

22Atrend assisted in some jurisdictions by refotortbe process of judicial appointment. For an tg@da
on the fast-moving U.K. position, where a rang@miposals for radical change have been made, see Th
Department of Constitutional Affairs, online: <htfww.lcd.gov.uk/> (date accessed: 21 July 2003).

23 See generally lan Brownlie & Guy S. Goodwin-Gsic Documents on Human Righth ed.
(Oxford: Oxford University Press, 2002).

24 “Democracy used to be a word that internationghleommentators preferred to avoid”: Susan

Marks, “The End of History? Reflections on Someetnational Legal Theses” (1997) 8 E.J.KM49. The
“used to” here attests to some progress in the akgdenced by the material covered in Marks’ pi&ee
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lawyer, the nation state often seems to standemty of progress, to act as a
barrier between the progressive ideas of humatsragid the people these ideas
are meant to serve. This is the case whether aheatepresentatives of such
places are democratically elected. Of course, theerdemocratic a state, the
more likely the government is to engage propertyfairly with the proponents
of international human rights, but despite this\agence, the relationship
remains an adversarial one, at least to some exXe@anwhile, international
law has provided no alternative democratic framéwtwr facilitate the
development of human rights standards, to reiméririternational human rights
activists where necessary, or to ensure the effeetiforcement of the codes
of rights that are agreed, properly connecting tiii€émeed be) to democratic
judgments about resources. The lack of this intenal democratic culture,
allied to the habit of seeing national governmexgsstanding in the way of
change, has caused the international human rigivgek to be less inclined to
see that civil and political rights are as impott@nthey were once believed to
be. These rights are about consolidating democraay what good has
democracy been in delivering the outcomes in witioh proponents of
international human rights profoundly believe? Tdiidsion between human
rights and civil and political rights has beenhe tnarked disadvantage of the
latter.

Third, there is the problem of the capacity formigke available in most
human rights charters that incorporate civil liestwithin their remit.
Exceptions and derogations can be made to humhtsyithe focus of which
will usually be on civil and political rights rath¢han on other social and
economic entitlements since it is to the limitatadthe former that a state, even
a democratic one, will usually look when trying émserting that it is trying)
to defend itself. Itis true that the relevant inggional and domestic documents
usually provide an appropriately restrictive franogkvfor the operation of
exceptions to, and derogations from, fundamentaddrurights: there is much
talk in the documents and the case law of necessjiyoportionately “pressing
social need,” and the like. All this is excellentthat it disciplines the state
authorities minded to depart from civil liberties think before doing so.
Nonetheless, certain disadvantages inevitably flow the existence of such
suspensory opportunities in human rights charters.

First, the very availability to the state of a csuof conduct that can
ignore (or greatly reduce) respect for civil lilbestputs before the executive
authorities an option for action that would predtyuhave been unthinkable,
there having been no words previously availablddscribe it: a wholesale
departure from civil liberties without recoursetamary, democratically-rooted

generally the work of Thomas Franck, especiallyhiie Emerging Right to Democratic Governance” (299
86 Am. J. Int'l L.46.
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legislation to mandate such action. The overrideists contained in typical
human rights charters can, in most states, be lamdawithout proper

demaocratic accountability. Having been offeredttdmumarked “self-destruct,”
it would be surprising if governments—even non-gialis ones—did not
occasionally succumb to the temptation to preskhits is especially so in the
atmosphere after 9/11, and has already producedamation in the United
Kingdom. Where legislation restrictive of civil 8ties is promoted, often in
tandem with the declaration of such states of eerarg, this constitutional
language of crisis and national security provideseady shorthand for
draconian action: witness the range of represaiitiatives taken in the
aftermath of 9/11 in countries with theoreticallygeccable bills of rights. We
can only guess at what might have happened in tiitedUStates if the drafters
of that country’s Bill of Rights had thought to patit an emergency override
clause?

Second, there is the problem of the fragility @& linguistic safeguards
built into the exception and derogation clauseshim typical human rights
document. As noted above, the controlling words neag impressively, but
the reality is that the judicial arm given the m@ssgibility of overseeing their
application, whether international or national, viiivariably—and perhaps
even (in democratic terms) rightly—accord the exeeua high degree of
latitude in its judgment as to what is requiregbtotect the state. The point is
attested to in case law from across the wérkeven the absolutist guarantees
of the U.S.Bill of Rightshave been shown not to be what they seem when
interpreted by the judges in light of war or wéelidomestic circumstancés.
Save in wholly exceptional circumstances, judiciallenges to derogations
from, and exceptions to, civil and political rigimsde in the name of national
security usually end in failuré.This is the case even in those jurisdictions
where the contemporary judicial fashion is for éargrotection of civil
liberties. Human rights may be a trump in the pafckolitical cards, but the
interests of national security is the trump of tpancarrying all before it.

Third, and following from the second point, thesettie problem of
legitimization. An attack on civil liberties thatkes place baldly, either extra-
legally or via legislation designed for just thigrpose, has at least the virtue of

2 For a taste of the implications for civil righthje process of the changes in legislation, anHen t
political climate generally in the United State=e ¢he reports of the Lawyers Committee for HumightR,
supranote 14, an@d\l Odah v. United State821 F. 3d 1134 (2003) (C.A. D.C.).

26 See in the United Kingdom v. Secretary of State for the Home Departn{@d02] EWCA Civ
1502.

27A well-known example i®ennis v. United State841 U.S. 494 (1951) (S.D. N.Y.).

28 An important European Court of Human Rights examgBrannigan v. United Kingdor{1993),
17 E.H.R.R. 539.
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being out in the open, and, therefore, being dteaall to se€® Of course, there
is still debate about the nature of the attack, Berious it is, and whether it is
justifiable, but the discussion is at least franrethe appropriate way. But a
restriction of civil liberties that takes place kit the framework of a human
rights document (either a “necessary” exceptidinge speech, for example, or
an action to counter a “public emergency”) can tes@nted as not an attack at
all, but rather as an actiomandatedy the state’sommitmento human rights.
Far from infringing human rights, the repressior{fidly) compatible with
them. This legitimization of what might have beemsidered by the naive to
be an attack on civil liberties then draws addednsth from the (almost
inevitable) judicial decision upholding the emerggaction as valid, that is, in
accord with human rights standards. So internnaamtsorship, proscription,
and the like areconsistent withrather thandepartures fromhuman rights
standards. The repressive state can deepen itsoreay engagement with
domestic political dissent while all the time asisgr confidently and (in legal
terms) correctly that it isespectinghuman rights standards. Most members of
the population do not notice the shrinking of tbétical marketplace of ideas,
or, if they do, they can be assured that the prateshey see being dragged
away from the shopping maf,the internees whom they read about being
locked up without charge for years on éhdy the organizations they find it is
no longer lawful to joiff are actually all being dealt with in a way thatris
perfect harmony with “the very best human rightsdards,” a fact attested to
by all the “human rights experts.” And it is notpgossible to imagine that
torture, called by another name of course, anaaunrded by judicial safeguards
(at least initially), could fit itself neatly intihis new human rights paradigm.

V. THE PROBLEM ADDRESSED

We end where we started with the problem of languagst as i6984
the Ministries of Peace and Love meant war andnatesecurity®* so today we
have departments of defence engaging in hostileraabroad, and a set of
guaranteed human rights to underpin internal reast home. Of course, the

29 Where the action is truly heinous, there may Iigcdities of detection of course, but “out in the
open” means here self-evidently a departure fraifi Idberties standards.

80 Appleby v. United Kingdom(6 May 2003), Strasbourg (Eur. Ct. H.R), online:
http://hudoc.echr.coe.int/Hudocldoc2/HEJUD/2003ppleby%20et%20al.9%20-%2044306jnv.chb4%20
06052003e.doc (date accessed: 28 July 2003).

sl Supranote 26.
82 O'Driscoll v. Secretary of State for the Home Depzant [2002] EWHC 2477 (Admin).
33 George Orwell1984(London: Penguin Books, 1989).
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point is exaggerated, but with our political langeaghanging at such speed and
with so vast a power as the United States seemargiaged in reshaping our
understanding of what democracy means (both inligraad externally), who
can be so sure that the next longish resting gtaade language that governs
our social organization might not be along thesed? The battleground over
which our next bit of this part of human historyhising fought is the field
demarcated “democracy” and it is to the patch it threa marked “civil
liberties” that we need now to return. Proponefitie current drift away from
traditional assumptions about what democracy anil ldberties mean are
vocally scathing of the sectionalism, the lack eflism, and the self-
interestedness of the civil liberties lobby. Defersd of political freedom
counter with assertions about the importance ofateaty and the need to
respect our traditional liberties. Who is likelygmerge victoriously from this
conflict?

At the moment it is no contest. Governments holcbathe cards,
including a full set of both suits of trumps. Beththem, largely unaccountable
and sometimes entirely secret, security organiaatieed their democratic
leaders chilling stories of imminent terrorism aagily usable weapons of mass
destruction. These horrifying narratives are thesspd on to the wider
electorate shrouded in mystery and (more to thetpalways (the issues being
so sensitive) scantily dressed so far as any distaibncerned. Democratic
cultures play their part in maintaining this atmosge of fear, often whipping
it up voluntarily, sometimes fabricating dramatirsions of the truth out of
information supplied by the security stdt@he intellectual community is even
developing some momentum behind a radical critigughe whole idea of
democracy, with authors beginning to stress—towigespread praise of
distinguished colleagues—the inconvenience andides#age of traditional
ideas of representativeness and accountabili4y.the very least, the content
of what is meant by democracy is under scrutinythwthe substantive
understanding that emphasizes U.S.-style freed@uugily supplanting the
traditional, process-based commitment to free imlestand the sovereignty of
the people that used to be what the idea of reptathee democracy entailed.

Againstthese forces are ranged a puny allianiceaifectuals, liberals,
lawyers, and dissidents who are not even cleartabloat they mean by civil
liberties. The fashion of postmodernism does niit here, with its distaste for
objective meaning and its reluctance to commitfiteeany true sense of right

34 On the media, see Arundhati Roy, “The OrdinarysBeis Guide to Empireth These Time&7:12
(26 May 2003) 17.

35 See Fareed Zakarighe Future of Freedom: llliberal Democracy at Hoamel Abroadlst ed(New
York: W.W. Norton, 2003), reviewed by Niall FergmsdOverdoing democracy” ifhe New York Times
Book Review13 April 2003) 9.
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and wrong. As the influential philosopher Richardrt® has remarked, it is
“central to the idea of a liberal society thatréspect to words as opposed to
deeds, persuasion as opposed to force, anything, "okt follows that a
“liberal society is one which is content to call#' whatever the upshot of such
encounterdas between openminded forcésins out to b&* The various
governments in power in the liberal democraciethefworld have set about
such a redescription with gusto sirg#é1, though whether any true-blooded
liberal or even Rorty’s liberal ironist would regdt as an improvement is not
so much an open as a rhetorical question, destmeglicit an automatic
negative.

The winners in this unequal battle of the labelsusth not be called
right merely because they have won, or are winriugh passivity ill-suits the
civil libertarian Left, which forged its identityiaction, often against seemingly
hopeless odds. Itis not inevitable that Rorty laisdellow ironists are right and
there is nothing worth fighting for out there, bagovords: modified forms of
foundationalism that demand that there is stillcgpéor democracy, civil
liberties, and human rights remain available fa lng those temperamentally
soinclined, and these perspectives fit such atiietter than the jaded “know-
all/lknow nothing” superiority of the postmodern skir® But even if Rorty
and his school are right, then we nevertheless ibwe past generations of
fighters and activists who struggled for democraag civil liberties, often
dying for these causes, or being imprisoned, atéaharshly for holding fast
to their convictions, not to forsake their worldewi without so much as a
murmur of dissent. Even the flightiest of languageksters appreciates the
power of the idea of solidarity, and if all we Hatt was a sense of solidarity
with the brave democratic souls of the past whahaade us what we are, then
that should be enough to energize a fight back.

What is to be done? Firstly, there is some intaligcpruning that is
urgently needed. The branches on the tree of Jdibiéérty marked “criminal
justice,” “prisoners’ rights,” “civil actions agashthe police,” and so on need
to be lopped off and sent across to other disceu@iil liberty is not about the
length of a criminal sentence, the state of a agisjails, or whether a victim
should be compensated for alleged police brutdlitese are important issues
to be sure, but they belong elsewhere, and themgrsy that surrounds them
has confused the subject of civil liberties andilitabed its capacity to

36 Contingency, Irony, and SolidarifCambridge: Cambridge University Press, 1989) a53.1
37Ibid. at 52 [emphasis in original].

38 Particularly good are Habermagjpranote 1 at 113-29, and Steven Lukes, “Five Fablesia
Human Rights” in Stephen Shute & Susan Hurley, &is Human Rights: The Oxford Amnesty Lectures,
1993(New York: Basic Books, 1993) 19.
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communicate its messagfeThe core of the subject lies in the protection of
political freedom. Civil liberties is concerned twitmaking representative
democracy work. Its perspective on the world ideaithe arrangement of our
public space in a way desired by the people withdth space, with each being
accorded equality of respect so far as their chisiaconcerned. Thus, civil
liberties is about securing free and fair electiand ensuring that wealth does
not dominate such elections. It is also about énguthat the political
atmosphere around such elections, and in societgrghy, is free and open
with all views being able to be heard, even if betieved. Though once
invariably wedded to a particular outcome (socmjidoday’s civil libertarians
are committed to the process rather than to witikely to deliver; they may
have private opinions on the latter, but these atonmake them more or less
civil libertarian in their perspective.

Secondly, having sharpened the remit of the subgatiterents to it
should go on the attack. They should challengesoti@ssumptions about the
national security state, hold conferences in whiay propose change—on
campaign funding, on media ownership, on politigeech—rather than merely
react defensively to the latest piece of aggresspexulation by the post-
democratic liberal extremists. A broad front shdudgossible, from the unions
concerned about freedom of association on the lefihostalgic civil
libertarians on the Right. The need to redresgitieenational law presumption
away from democracy and towards human rights shanéldccupy the modern
civil libertarian whose energies should be as dhdgrused on the global as
on the locaf® Politics is certain to present flashpoints arowitch mass
campaigns can be built, the purpose of which shbeltb reinculcate into the
wider public some grasp of the importance of free@md civil liberties. The
consciousness-raising that occurred before andhglulie Anglo-American
attack on Iraq in the spring of 2003 might, withregebe extrapolated into a
broader political agenda. The requirement for aplieit renewal of anti-
terrorism laws in the United Kingdom provides arpopunity for critical
engagement with the national security stafthe U.S. Senate has already had
to back down from making permanent “the sweepirtdearorism powers” in
the 2001 Act, though this is seen by informed olearas a retreat that “clears

39 For an original and penetrating analysis of teklfof criminal justice see Andrew Ashwortiyman
Rights, Serious Crime and Criminal Proced{itendon: Sweet & Maxwell, 2002).

40 See Harry Shutd New Democracy: Alternatives to a Bankrupt Wortdé (London: Zed Books,
2001); Alison Brysk@Globalization and Human RighiBerkeley: University of California Press, 2002jmT
Dunne & Nicholas J. Wheelgduman Rights in Global Politigc€ambridge: Cambridge University Press,
1999).

41 The committee of privy counsellors charged withewing the 2001 Act is expected to report by the
end of the year.
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[the] way for [a] new bill.** Nevertheless, there is still a fight out therdéo
had: the atmosphere in the United States may kakbhait it is not (yet) so
awful that a debate cannot even be had.

Finally, the advocates of civil liberties need tat gheir teeth and
remember afresh some of the techniques of polite@ipaigning that they have
forgotten and that their opponents have masterede@ent years. Civil
libertarian campaigners need to relearn the virtdipaitience and focus, and to
remind themselves of the importance of such trawi# socialist values as
fraternity and solidarity. They need to reach authe wider community, and
use technigues of communication that connect aithdudience and that are
not to be sniffed at merely because they were sed in generations gone by.
Advertising and branding need not be the exclugigapons of the anti-civil
libertarians, nor should money be on one side chye aim should be for a
scholarly reassertion of what civil liberties meard why democracy matters,
which can then be focused on particular politigahpaigns. These movements
would then be able to draw support from a globalition of civil libertarian-
minded citizens fully aware of the intellectual enginnings of what they were
arguing for. A link between the scholar, the lidéaavyer, and the trade unions
seems vital here. If properly funded, such a cagrpaiould be able to enjoy
the benefits of modern techniques of communicadimhmarketing. This does
not require a single movement, but it does suggest coordination than is at
present to be found; anarchy remains as attraatitdhas always been, and just
as futile. If the democratic and civil libertariagenda is in place and working,
the outcomes—fairness, justice, and equality obofymity for all—will come
over time.

42Eric Lichtblau, “Aftereffects: Surveillance, G.OMakes Deal in Senate to Widen Antiterror Power”
New York Timeg9 May 2003) 1.



