BAIL, GLOBAL JUSTICE, AND THE
LIMITS OF DISSENT

By JACKIE ESMONDE

This article examines the ways in which the law of Cet article examine comment la loi sur le
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l. INTRODUCTION

Civil disobedience as a strategy of resistanae#dd with both respect
and revulsion. Images of resistance from the pasbfien heaped with praise
and idealized as important fights for freedom, teetiwith bringing about
progressive social change. The fight to end slaagdythe civil rights and anti-
war movements of the 1960s all used civil disobeckein order to fight
injustice® At the time that these same movements were maotglihowever,
the response of the state was often to jail andocrasion, to execute
dissenters.

The global justice movement of today faces sinaitartradictions. This
movement is made up of a loose grouping of peole @ppose neo-liberal
forms of globalization. A series of massive demiatiins across the world—in
Seattle, Bolivia, Washington, Prague, Quebec Citgenoa, and
Argentina—have successfully placed globalizatiotharpolitical agenda. One
segment of the movement has used civil disobediaseetactic for disrupting
the capacity of world leaders to plan the worldrepuay. It has been met with
fierce resistance from the state, through extraargi mobilizations of police
forces and mass arrests. It has been denouncedofamnqly misguided,
criminal, and a threat to democracy.

This article arises out of my own experience indghabal justice and
anti-poverty movements. | have participated in mahthe major Canadian
global justice demonstrations of the last seveeaky in a variety of different
roles—as a protester, an organizer, and more fga@npart of a legal support
team? | have found that rather than seriously engagiitly the arguments put
forth by demonstrators, the response of the stasebleen to seek protection

1 For an overview of some of the historical moveradhat have used civil disobedience, see Martin
C. Loesch, “Motive Testimony and a Civil DisobedienJustification” (1991) 5 Notre Dame J.L. Ethics &
Pub. Pol'y 1069.

2 My organizational affiliations include the Onta@oalition Against Poverty, Ontario Common Front,
New Socialist Group, and the Common Front Legalettive.
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behind walls of police armed with chemical and otlypes of weapons. My
experiences have allowed me to assess first-haridd¢heasing criminalization
of global justice protest, from security prepanasito initial contact with police
to the reactions of lawyers and judges. | have lpeeticularly struck by the
role that bail has played in the criminalization paflitical expression and
activity.

Part Il examines the relationship between demogtaeyRule of Law,
and civil disobedience in a liberal capitalist stdtwill argue that not only is
civil disobedience compatible with democracy arelRule of Law, but it can
actually further these principles and thus makeéngportant contribution to
positive social change. Given this contributionyedl as the protected status
given to political expression by the Canadirarter of Rights and Freedorhs
arrests arising from civil disobedience pose chgls for lawmakers.

Part 1l provides a brief overview of the law ofiba Canada,
demonstrating that there is a basic presumptiohateused persons will be
released before trial, a presumption that can telyovercome where it is
necessary to forward one of the goals of the lyatiesn. A key goal of the bail
system is the prevention of unlawful activity. IImanalyze the protections
provided in theCharter for those arrested at political demonstrationsill w
argue that the jurisprudence does not offer saificprotection to political and
civil rights, and allows for the significant cutttaint of individual freedoms.

Part IV contains three case studies designed todsimate how the law
of bail has been applied to those arrested at plolstice demonstrations
associated with militant civil disobedience. Thstficase study examines the
bail conditions imposed on protesters arrestedhatl®97 anti-Asia-Pacific
Economic CooperatiomPeC) demonstrations in Vancouver. | will demonstrate
that they were intentionally designed to preveonstharrested from attending
the protests. The second case study focuses dbritagio Coalition Against
Poverty ocap), with an analysis of how the bail system has hadized to
criminalize its activism. This criminalization hlasen accomplished through a
combination of bail conditions prohibiting publicgpest, pretrial detention
orders of its leaders, and prohibitions on assioriatith ocapr. The final case
study turns to arrests at demonstrations agaiasstimmit of the Americas in
Québec City in April 2001. It will document the @mtional violation of the
statutory right to a bail hearing within twenty-fcwours and the denial of balil
to a perceived leader of the global justice movdmen

When viewed together, these examples show a distutipend in
which arrested activists, not yet proven guilty &y a reasonable doubt, have
had their political activity substantially curtailelt is not sufficient to say that

3 Part | of theConstitution Act, 1982being Schedule B to tH@anada Act 1982U.K.), 1982, c. 11
[Charten.
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tactics such as pretrial detention, restrictivedittons, or the denial of bail
hearings are necessary in order to prevent unlawfiivity at future
demonstrations. These tactics limit much more fagure civil disobedience.
Lawful and constitutionally protected political eggsion and activity are
themselves prohibited or prevented. It is diffictaltcome to any conclusion
other than that the bail system is being used pp®&ss dissent.

II.  CONSTRUCTIVE CIVIL DISOBEDIENCE AND THE GLOBAL
JUSTICE MOVEMENT

A. Democracy, the Rule of Law, and Civil Disobedience

In the abstract, a democratic government is sagdpoess the interests
and will of the people it is elected to represerie-rinciple of governance for
the people by the peopleBut in order for a government to speak for its
citizens, there must be protections ensuring thage who are governed can
participate in political choices by expressing the&ishes or dissent. Thus
liberal democracies have made a commitment toreghks such as freedom of
speech to guarantee that there are avenues fticaliarticipation. Freedom,
equality, and individual liberty are seen as cdraracteristics of democracy
and, combined with liberal notions of constitutibtyaand the Rule of Law, are
considered effective protections against tyranniyefs this commitment to
political participation, political expression thtakes the form of unlawful acts
may create a conflict between a state’s need totaiaiorder and its protection
of civil liberties. Some argue that civil disobette poses an insupportable
challenge to the Rule of Law and that it undermithesdemocratic decisions
made by representative governments.

However, to ensure that concepts such as the Rulaw support
democratic principles, they must have some coriepond ensuring that the
law applies equally to all: “Stability and ordereanot the only desirable
conditions of social life. There is alggstice meaning the fair treatment of all
human beings, the equal right of all people todoze and prosperity. Absolute
obedience to law may bring order, but it may natdpjustice.®

If the judgments at Nuremberg have taught anythimgist be that the
fact that a law exists is not in and of itself siéint cause to follow . The

4J.S. Mill,On Liberty with The Subjection of Women and ChapterSocialisyed. by Stefan Collini
(Cambridge: Cambridge University Press, 1989).

5 Howard Zinn, “Law, Justice and Disobedience” (199 Notre Dame J.L. Ethics & Pub. Pol'y 899
at 902.

6 Christian Bay, “ Civil Disobedience Theory” in G$tian Bay and Charles C. Walker, e@svil
Disobedience: Theory and Practi@@ontréal: Black Rose Books, 1975) 13 at 30.
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content of the law or policy must be critically essed to determine how it
measures up to the fundamental principle of denayeraa commitment to
equality in both a formal and substantive sense.

Classic liberal political theorists who staunchéfehd the Rule of Law,
such as John Locke or John Rawls, have arguedlitatedience is justified
in a democratic state where the government hasdfad fulfill the conditions
of the “social contract” Through disobedience to unjust laws, the protestor
calls attention to this failure and demands thatbét addressed. Civil
disobedience as understood from this perspectiranigdial, as the reform of
the unjust law will mean that the state is oncdraggatively democratic and
just® The social contract will be repaired. This justfiion underlies the classic
definition of civil disobedience: “an illegal, publnon-violent, conscientiously
motivated act of protest, done by someone who asdhp legitimacy of the
legal and political systems and who submits tosa@ead punishment.”

This justification of civil disobedience is applida only so far as the
state is believed to be democratic and just. Waelemocracy is constituted by
political equals, and where the laws express teeandneeds of the people,
there is little reason to disobey those laws. Hawaetvmust not be forgotten
that democracy is more than a commitment to indigiaivil rights. It is also
a system by which people are governed: “a demacgatvernment, like any
other, exists to uphold and enforce a certain kihdociety, a certain set of
relations between individuals, a certain set dfts@nd claims that people have
on each other both directly, and indirectly throtigéir rights to property*®

In a liberal democracy, which is inextricably tital capitalism, this
means upholding capitalist social, political, aedmomic relations. In such a
context, the possibilities and limits of a libedamocracy must then be assessed
from within the possibilities and limits of capitah itself.

Stripped down to its bare essentials, capitalisquires that the
minority own the means of production, while the omay is required to sell its
labour power in order to survive. On its surfa@pitalism may appear to take
the form of a free and equal exchange between psopeners. For some of
the classic political economists, such as Adam Ismaitd Jean Jacques
Rousseau, the protections afforded to private ptppgbhat make capitalism
possible were closely identified with individuat&dom and equality: every

! John LockeSecond Treatise of Governmegd. by Peter Laslett (Cambridge: Cambridge Ussiter
Press, 1988); J. RawiEheory of Justic€Cambridge: The Belknap Press of Harvard UniveRiess, 1971).

8 The distinction between remedial and constructiieobedience is drawn from Les Green,
“Globalization and Civil Disobedience” (2001) [urigished].

o Paul Harris, “Introduction: The Nature and Monastification of Civil Disobedience” in Paul Harris,
ed.,Civil DisobediencéLanham, MD: University Press of America, 199(t2.

10 C.B. MacphersornThe Real World of Democra¢¢€oncord, Ont.: Auausi Press, 1992) at 4.
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property owner was equal to every other, none keldisive access to property,
and all were subject to the same rdfddowever, such equality is undermined
where the minority has greater access to privadpaty than the majority.
Rather, equality of form masks the fact that cédigita by necessity requires
great inequality in the content of social relasibips®?

When these social relations are supported, prodaetreproduced
through a liberal state, unequal distributionsesfources, wealth, and access to
power are formalized. Thus the possibilities fdi iemocratic participation
and freedom are always limited in a liberal demograecause the “narrow
horizons of bourgeois right and democracy derigenfthe material conditions
of capitalist production: the exploitation of theajority by the minority is
compatible only with limited democracy and limitéght.”** This inequality in
a liberal capitalist state is legitimized by andlieyical separation between
political and economic spheres:

Liberal democracy leaves untouched the whole néwvergpof domination and coercion created
by capitalism, its relocation of substantial povfessn the state to civil society, to private prager
and the compulsions of the market. It leaves urttedcvast areas of our daily lives—in the
workplace, in the distribution of labour and resms—which are not subject to democratic
accountability but are governed by the powers opprty and the ‘laws’ of the market, the
imperatives of profit maximizatiot.

The key democratic principles of equality and fimadlo not extend
to the regulation of the economic sphere. Howelvisrline between political
and economic spheres is subject to historical shifor example, the great
defenders of liberalism such as Locke or Albert V&icey never envisioned
the extension of suffrage beyond the class of whitepertied men. The
extension of democratic principles beyond thesarpaters resulted from the
pressure of masses of people demanding that a d¢omenti to democratic
government be taken to its logical conclusion. Ftieemabolition of slavery, the
dismantling of legislated segregation in the AmamiSouth, the establishment
of social welfare programs, to the creation of gctibns for trade unions,
pressure from below has challenged governmentrtmdstrate a commitment
to substantive equality.Social movements have done this in a variety gfsya

llB. Fine,Democracy and the Rule of Law: Liberal Ideals aratkist CritiquegLondon: Pluto Press,
1984) at 11.

12 Macphersonsupranote 10 at 7.
13 Fine,supranote 11 at 131.

14 E. Meiksins WoodDemocracy Against Capitalism: Renewing Historicatbtialism(Cambridge:
Cambridge University Press, 1995) at 234.

15 P. Rosenthal, “The Toronto Nuclear Weapons Trialsook Back to the Future” (1990) 10 Windsor
Y.B. Access Just. 194 at 220.
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combining workplace actions, mass mobilizations pafople, and civil
disobedience.

Thus a second form of civil disobedience emergesrstructivecivil
disobediencé® Constructive civil disobedience acts on the assiomghat a
full democratic and just order does not yet exastd employs tactics of
resistance that break the law in order to creda¢ioas that are democratic and
just Where laws are created by a powerful elite wipobportionate access
to state power, and the laws serve to maintairethegqual social relations,
disobedience may be the only avenue for those witbalitical power to press
for change.

Constructive disobedience thus relies on a diffefestification for
civil disobedience than that advocated by trad#ldiberal theorists. This
justification has consequences for the kinds oil digobedience that can be
justified. For example, under the classic defimiticivil disobedience is limited
to non-violent acts for which the offender accefpis punishment. Such a
requirement makes sense where the state is viegvedsgntially legitimate.
However these requirements make less sense inotitext of constructive
disobedience, which begins with a more criticallgsia of the state.

Where the state is viewed as unjust, and peopievegthat they have
acted in the interests of justice, there is no adsipn to accept punishment
from the same state that is believed to be illegite!® For the same reason,
pacifism may not always be appropriate. Violenca &rategic and tactical
guestion that must be assessed in each contexr ridtan being dismissed
outright: the choice of means should be “rationalyculated to promote the
limited ends.* Thus where the state engages in violence in ¢odaotect the
unequal distribution of power, violence by a cdlitobedient as self-defence
or in order to defend others may be appropriatdogmatic commitment to
pacifism can represent acquiescence to continwéehde and oppressiéhFor
these reasons, the definition of civil disobediethzg | use is not confined to
the strict limits of the traditional definition. @i disobedience is

any act or process of public defiance of a lawaicy enforced by established governmental
authorities, insofar as the action is premeditatedierstood by the actor(s) to be illegal or of

16 Greensupranote 8.

1 In practice, the distinction between remedial eadstructive civil disobedience is less apparent.
Historically and currently both have occurred, ewgthin the same movement.

18 Zinn, supranote 5 at 915-20.
19 Bay,supranote 6 at 18.
20 bid. at 28.
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contested legality, carried out and persisted idifoited public ends, and by way of carefully
chosen and limited meafs.

Thus violence is not excluded from the definitidrivil disobedience, leaving
the question of its justification to be determinie@ach context.

B. The Movement Against Neo-Liberal Globalization

The global justice movement burst into mass constiess with the
“Battle of Seattle” in November 1999. Over a yeanerth of grassroots
organizing brought together more than sixty thodsaeople, all gathered to
express resistance to the World Trade Organizati@mo) plans for the global
political economy. Most frequently known as the-gihbbalization movement,
there are, in fact, many different constituencieshis movement with sharp
differences of opinion over their analyses of gsies, appropriate tactics, and
best solutiong? Despite these differences, the movement has emttito grow,
presenting challenges to world leaders wherevey theet to discuss the
implementation of neo-liberal policies.

Although there is no unified argument put forththg global justice
movement, the broad outlines of the critique of-tikeral globalization can be
sketched. The argument runs along the followingedinneo-liberalism
represents an intensely ideological approach takaod economic policy,
which claims that free markets and free trade aaion to global inequality
with the capacity to increase wealth forZlActivists argue that, in reality,
during the last two decades of the neo-liberal erpmnt, poverty and
inequality have increased both within and betwemmtries. This is a direct
result of massive cuts to social programs, prieiin of services and
resources, attacks on workers’ rights, and othaples of the neo-liberal
agend&’ Through the imposition of aid packages tied taalbed structural
adjustment programs, international economic orgditins such as thvero, the
IMF, and the World Bank have developed enormous pdéavénfluence or
control outright the economic and social policiesauntries around the world.

2L bid. at 15.

22A great deal has already been published on thegtroagainst theTo in Seattle 1999. Interesting
articles from the protesters’ point of view include Clarke, “Taking on the/To: Lessons from the Battle
of Seattle” (2000) 62 Studies in Political EconomyB. Epstein, “Anarchism and the Anti-Globalizatio
Movement” (2001) 53 Monthly Review 4; David McNall§The Quebec City Protests” (2001) 31 New
Politics 76; W. Wesley Pue, e®Pepper in Our Eyes: The APEC Affgifancouver: UBC Press, 2000).

23 Kim Moody,Workers in a Lean World: Unions in the InternatibBaonomy(London: Verso Books,
1997) at 120.

24 Seee.g, Armine Yalnizyan,The Growing Gap: A Report on Growing InequalityvBetn the Rich
and Poor in CanaddToronto: Centre for Social Justice, 1998).
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Free trade agreements between countries havesigslats, resulting in global
poverty, job insecurity, Third World debt, and imipdsm.

Activists disagree over several fundamental questioSocial
democratic branches of the movement argue thahatienal trade agreements
and institutions undermine the democratic decisimking power and the
sovereignty of individual states, giving more powtercorporations. Such
activists often argue that the addition of sodialises to free trade agreements
is an adequate solution. The more radical brancht'® movement interpret
neo-liberal globalization as representing the aurferm of global capitalism.
They argue that the problem is not that individimintries are losing power to
international institutions. Rather, it is that #tate has shifted its focus to the
world level as decisions at the national leveligeteasingly tied to the global
movement of capital, accelerating processes ofoitgion and oppression.
Despite these differences, there is agreemenn#watiberalism has increased
global inequality on a massive scale, and thattineent outlets for democratic
participation in decisions about the global econamgjinadequate. They agree
that, in some sense, “democracy is not working.”

As the global justice movement has matured, segmenftthe
movement have seen the links between the globiigableconomy and their
local communities. Many now argue that demonstnatit large international
summits are insufficient and have thrown supporhife the work of
organizations that are fighting the effects of tiberal globalization at the local
level. One group in particular that has receivagteat deal of support from
some segments of the global justice movement i®titario Coalition Against
Poverty pcap), a militant anti-poverty group based in TorortcAP address
neo-liberal processes at the local level, wherm#émbers fight what they see
as a war against the poor marked by attacks onexgirkights, cuts to social
assistance, and the criminalization of the resoltshese policies through
banning panhandling. There is significant overlapanalysis, tactics, and
participation between the two movements. For thieasons, | includecar
within my analysis of the global justice movement.

The segments of the global justice movement thatparticularly
relevant to a consideration of bail have embradee tactic of civil
disobedience. This tactic has been one of the wigibte characteristics of the
anti-globalization demonstrations—spectators arothed world have seen
images of protesters blockading the entrances dosites of international
meetings, breaking windows of major banks and flagtl enterprises, and
battling with police in extended street fightecAP carries out frequent direct
actions in government offices, taking delegatiohsupporters to demand the
release of a social assistance payment or to Bgeportation of a refugee
family.
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These actions fall within the category describetie¥aas constructive
civil disobedience, flowing from the analyses aistivhave made of neo-liberal
globalization. Believing that there is no legitimaiemocratic process in which
dissenters can participate, activists have crehtid own sources of political
power through mass mobilization. These mass dematitsts aim to interfere
with the ability of powerful states to carry forwlathe neo-liberal agenda.
Lawbreaking is not itself the goal of the demortgires, and it is done only
insofar as it is necessary in order to have theetbeffect. However in using
the label civil disobedience to describe some efttittics used by the global
justice movement, it must be acknowledged thatrefgmary decisions by
police about arrest and charging practices haversgwnarrowed the scope for
lawful protest.

Virtually all political demonstrations involve soralement of illegality,
even if this means only that demonstrators havertaker part of a street or are
obstructing a sidewalk A large range of offences could be applied tocdemt
including trespass, unlawful assembly, causingstuddance, mischief, and
breach of the peace. In practice this means tleapthice have a powerful
discretion to decide when a demonstration has edodse boundary between
lawful protest and civil disobedience.

Thus where the state wishes to curb the powepafticularly effective
social movement, the criminal law is a powerfulltd@anadian history is
replete with examples of political movements thaweé been subject to
criminalization and repression by the state. ThoBeger has documented the
use of such tactics against the Communist PartZarada, First Nations
people, as well as the arrest and detention ofteatscbf people associated with
a broad range of political dissent during the OetolCrisis® The
criminalization of dissent expands the boundarfesuil disobedience, raising
the risk that the state can treat political expogsas criminal in order to avoid
civil rights obligations. As shall be seen, thd bgstem has played a significant
role in the narrowing of space in which the glgigtice movement can carry
out lawful political activity.

Ill.  THE LAW OF BAIL IN CANADA

A. The Function and Law of Bail in Canada

2 Jonathan B. Eaton, “Is Picketing a Crime?” (1992)Relations Industrielles 100; Mary Heath,
“Policing and Self-Policing in the Shadow of thea’g1999) 17(1) Law in Context 15.

26 Thomas R. Bergeikragile Freedoms: Human Rights and Dissent in CanéBoronto: Irwin
Publishing Inc., 1982).
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Canadian bail provisions codified in tleiminal Codecreate a basic
entitlement to bait! Unless there is specific provision to the contréngre is
a presumption that an accused person will be retbaithout conditions, and
the onus rests with the prosecutor to show caugeawlaccused person should
be detained or conditions should be impd&ekhis basic entitlement is also
reflected in section 11(e) of ti@harter, which states that any person charged
with an offence has the “right not to be deniedsomable bail without just
cause.”

The bail system is designed to achieve a numbeyoafs, and all
decisions made at a bail hearing must serve atdeasof these goals. Courts,
which administer the bail system, have interpretexl purposes of the bail
system to include the need to ensure the accusggisarance in court, to
protect the public, and to prevent interferenceth whe administration of
justice®*More recently, another purpose was codified, gtiog that conditions
may be imposed or bail may be denied where resinigtare required to
maintain confidence in the administration of jusfic

A key principle underlying the bail system is theegumption of
innocence, which is a right guaranteed byGtmarter to all accused persons
until they have been found guilty at the conclusiba fair trial®? Thus pretrial
detention should be based on factors that are aetplindependent from the
guilt or innocence of the accused since it is acgeding where “guilt or
innocence is not determined and where punishmemitisnposed

Where a person is released from detention withitiong, these should
be the least onerous conditions required in treupistance. Section 515(2)
of the Criminal Code provides for a ladder approach with a series of
increasingly onerous conditions. The prosecutagsired to demonstrate why
an order under paragraph (a) should not be madeebahy consideration is
given to paragraph (b) and so on until the endheflist. All bail conditions
imposed must be reasonable and must otherwise gomiihl the Charter®

27 Criminal Code R.S.C. 1985, ¢. C-46, 5. 518;v. Moraleg1992), [1993] 77 C.C.C. (3d) 91 at 106
(S.C.C.) Moraled.

28 Section 515(6) of th€riminal Codesets out the situations in which the onus lietheraccused to
demonstrate why they should be released pendiag tri

29 Supranote 3 at s. 11(e).

80 Gary T. TrotterLaw of Bail in Canada2nd ed. (Toronto: Carswell, 1999) at 124-25.
sl Criminal Code supranote 27 at s. 515(10)(c).

82 Charter, supranote 3 at s. 11(dMorales, supranote 27.

33 Morales, supranote 27 at 105.

34 Criminal Code, supraote 27 at s. 515.

35R.c. Manseau[1997] A.Q. No. 4553 (Qc. Sup. Ct. (Crim. Div.jRL) [Manseal
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The circumstances under which an accused persobecdanied bail
are set out in section 515(10) of ®@eminal Code

For the purposes of this section, the detenticanadccused in custody is justified only on one or
more of the following grounds:

(a) where the detention is necessary to ensurerliier attendance in court in order to be dealt
with according to law;

(b) where the detention is necessary for the ptioteor safety of the public, including any victim
of or witness to the offence, having regard totladl circumstances including any substantial
likelihood that the accused will, if released froostody, commit a criminal offence or interfere
with the administration of justice; and

(c) on any other just cause being shown and, withmiting the generality of the foregoing,
where the detention is necessary to maintain centid in the administration of justice, having
regard to all the circumstances, including the a@mastrength of the prosecution’s case, the
gravity of the nature of the offence, the circumsts surrounding its commission and the
potential for a lengthy term of imprisonméht.

These three grounds for detention are referred tloeaprimary, secondary, and
tertiary grounds, and essentially state that agmecan only be detained where
such a detention forwards one of the goals of Hikslystem.

Detention of accused persons prior to trial hasii@@nt repercussions
on their ability to defend themselves and to hafararial. Pretrial detention
can lead to loss of income or even loss of emplaymecan affect an accused
person’s social relationships with family and fiden Most troubling is the
evidence demonstrating that a defendant held fetript detention is more
likely to be convicted and is more likely to be gjiva custodial sentence upon
conviction?

Given the impact on an accused’s fair trial rigipetrial detention
should only occur in very narrow circumstancessTdaution is supported by
the Supreme Court of Canada’s interpretation ofgtaection offered by
section 11(e) of th€harter® First, the denial of bail must occur only in a

36Criminal Codesupranote 27. IrR. v. Hall 2002 SCC 64, the Supreme Court of Canada stmwk d
as unconstitutional the following words from sent&15(10)(c): “on any other just cause being shanah
without limiting the generality of the foregoinglhe decisions discussed in Part IV, below, wereeesd
prior to theR. v. Halldecision.

87 This is so even where factors such as the gravitige offence have been controlled for: National
Council of Welfare Justice and the PoofOttawa: Minister of Public Works and Governmeeingces
Canada, 2000) at 30-32; Trottexypranote 30 at 11. Remanded prisoners have less docemsnsel. They
have more difficulty accessing witnesses and gatgevidence. Remanded prisoners are also unatzlkeo
the steps to improve their social status that eae lsuch an impact on their ultimate sentenceefample,
they cannot get employment, return to school, gage in volunteer activities.

38 Morales, supranote 27;R. v. Pearsoi(1992), [1993] 77 C.C.C. (3d) 124 (S.C.(Reprson.
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narrow set of circumstances. Secondly, the defiaib must be necessary to
promote the proper functioning of the bail systerd must not be undertaken
for any purpose extraneous to the bail systém.

B. Limiting Civil Rights: The Law of Bail Applied toebhonstrators

Bail conditions imposed on accused persons are gitared towards
preventing further criminal activity from occurringVhen protesters are
arrested, most of their alleged criminal activiasloccurred at demonstrations.
Bail conditions prohibiting participation in demdragions may seem the most
straightforward method of preventing future offenddowever, the difficulty
with attempting to prevent future criminal activity this manner is that
demonstrations depend on a number of constitulippedtected rights such as
freedom of peaceful assembly, freedom of expresséomd freedom of
associatiort® Moreover, the Supreme Court of Canada has recedrtizat
political expression and dissent lie at the vergrhef the values protected by
the freedom of expression guarantee inGharter.** Restrictions on political
speech are justified only where they are absoluteigessary for the
achievement of a very compelling objective. As sunditions intended to
prevent further criminal activity must be carefullsafted to protect civil and
political rights.

Courts have held that while complete bans on detrations are not
permitted, some types of restrictions on civil @atitical rights are justified?

In revoking a condition prohibiting a peace activiiom participating in
demonstrations directed against a manufactureruiges missiles, the Ontario
County CourtirR. v. Collinsstated that in order to overri@darterguarantees
of freedom of lawful assembly and expression, tflusgcution must show

that the restriction furthers an important or sabséal state interest unrelated to the suppression
of expression, and the limitation sought on thisibéreedom is no greater than is necessary or
essential for the protection of the pulffic.

39 Despite the clear prejudice arising to remandebpers and the direction from the Supreme Court
of Canada, the statistics demonstrate that prelgigintion is a frequent occurrence. In 1999-200@er cent
of persons in custody were in remand on any gin idh all federal and provincial/territorial judigtions,
representing approximately 31,600 people. Sinc&119®6, the average count of individuals in remiaasi
increased by 27 per cent. See Statistics Canadult €orrectional Services in Canada, 1999-00" @@L
Juristat 5 at 3-4.

40 Charter, supranote 3 at ss. 2(b), 2(c), 2(d).
41 Libman v. Québec (Attorney Generdl)997] 3 S.C.R. 569.

42R. v. Colling(1982),[1983] 31 C.R. (3d) 283 (Ont. Co. C€p]lins]; Re Lawrence Franci€l979),
4 W.C.B. 31 Francig; Manseausupranote 35.

43 Supranote 42 at 285.
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District Court Justice Hogg suggested that in batamthese interests
the following factors should be considered: theuraatof the offence, the
accused’s criminal record, or other informatioshow violence or anti-social
behaviour of a dangerous nature; all surroundinguoistances; whether the
restrictions further a compelling state interest] whether the restrictions are
precisely drawn without any unnecessary erosionighfts. Restrictions on
freedom of expression should not be imposed orb#sés of a speculative
concern of danger. However, the case did not expthich kinds of conditions
would constitute permissible restrictions.

Manseauis the leading case addressing that queétidrhe case
involved a request for a bail review by three mémwere arrested at a high-
profile anti-poverty demonstration in Montreal ir@9r* During the
demonstration, organized by t®mité des Sans-Empla@ group of people
went into a hotel and brought food from the butfatside to the rest of the
demonstrators. Three of those arrested were giveandition prohibiting
participation inany demonstration until the end of the proceedings.

On review, the condition was varied. Justice Greegbecognized the
significant and important role that political prstelays in a liberal democracy:

In a [free and democratic society], everyone, ag las they act in a peaceful way and respect the
rights of others, has the right to free expressiorspeak out against social conditions and to
effectively militate to change things, since noistgis perfect®

The two accused who were identified as membersex€omité one
of whom was described as a leader, were given tiondiprohibiting them
from participating in demonstrations on privategery and in non-peaceable
demonstrations in public places. They were alsoired to leave any peaceable
demonstration in the event that it became non-@ddeand unlawful. The third
man, who was not a member of tbemité was given a condition that he “keep
the peace and be of good behavidurlt is questionable whether these
conditions meet the requirements set ouEdllins.

Although the requirement to keep the peace and beanl behaviour
is frequently imposed as a bail condition, it i$ astatutory condition—as it
is for probation. Gary Trotter, the author of athawitative volume on the law
of bail in Canada, has argued that the conditiamisappropriate in the bail
context, where the presumption of innocence reniniefect?® The condition

44 Supranote 35.

* Ibid.

46 Ibid. at para. 40 [translated by author].

4 Criminal Code supranote 27 at s. 732.1(2)(a)
48 Supranote 30 at 267.
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to be of good behaviour requires compliance wigfalebligations in federal,
provincial, and municipal statutes and regulatorgvjsions, as well as
obligations in court orderS.The requirement to keep the peace prohibits a
violent disruption or disturbance of public traridyj peace, and ordéf It may
include behaviour that is not otherwise unlawful.id arguable that this
condition alone—to keep the peace and be of gohdweur—could include

all public demonstrations, most of which breach pleace in one way or
another. Such a condition places an accused aifrigieaching bail conditions
for contraventions of provincial or municipal lelgison or even for legal
behaviour that does not necessarily place the pabliisk.

This same critigue could be applied to the conditrohibiting
participation in non-peaceable demonstrations.arhkiguity surrounding the
phrase non-peaceable, and its potential applictdianydemonstration, gives
the police enormous discretion to arbitrarily deaichen the condition has been
breached.

In effect, the Manseauconditions constitute a complete ban on
demonstrations, and thus could not be said to theetequirement that the
limitation on Charter rights be no greater than necessary. Nor could the
activities carried out by the Comité—taking food feed homeless
people—reasonably be argued to pose a danger pubilie. Nonetheless, as
shall be seen, the conditions imposeenseauhave provided a model for
other bail cases involving protestors.

Despite potentially serious restrictions on Kekarter rights, balil
decisions are fairly insulated from review. Thd bariew process provided for
by section 520 of th€riminal Codeallows an accused person to have bail
conditions reviewed by the Superior Court. Howewerappeal to an appellate
court is permitted. The only option available toatused is to bring a bail
review to the Superior Court every thiry days. Bigitisions that have reached
appellate courts have generally done so by bringingvrit of habeas
corpus®™—a remedy that is not available for those who Haaen released on
conditions. Further, people charged with breachaiticonditions they believe
to breach th€harter, are prohibited from challenging the constitutilityaof
the condition at trial. The doctrine of collateatiack requires that challenges
to bail conditions be done through the bail revigacess?

The result has been that there are few reportdadides that deal with
the law of bail as it applies to civil disobediermcal demonstrators. Trends that

49R.v. R.(D.1999), [2000] 138 C.C.C. (3d) 405 (N.C.A.).
S0R. v. S.(SJ1999), [2000] 138 C.C.C. (3d) 430 (N.C.A.).
o1 Seee.g, Pearson, supraote 38.

2R, v. Litchfield [1993] 4 S.C.R. 33R. v. Lee (3,)[1999] 120 O.A.C. 286.
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are obvious to activists are invisible in the répdicase law. For this reason the
material in the following case studies draws alnasgirely from unreported
decisions that are, nonetheless, well-known to/istsi.

IV. CRIMINALIZATION OF POLITICAL DISSENT THROUGH THE
IMPOSITION OF BAIL CONDITIONS

A. APEC Alert! and the Use of Undertakings

One of the first mass anti-globalization demongiratin Canada took
place in Vancouver in late November 1997, in respdn thesPEC Conference
held at the University of British Columbiagc) campus. Social justice groups
were outraged that world leaders they considerdoettrutal dictators and
violators of basic human rights would attend thectimgs. APEC-Alert!, a
group organized on the basis of oppositionReC and a commitment to non-
violent civil disobedience, was one of the orgatitres that mobilized to
demonstrate at the conference. The conferencensateg by one of the largest
peaceful demonstrations in recent decades, whihiatluded a significant
civil disobedience component such as the blockadfngads leading to the
conference site. The demonstrations were facedami¢hof the largest police
mobilizations in Canadian history.

Media images of these events showing peaceful gtrrtebeing pepper
sprayed, evidence of political interference in #eap plans, and some well-
founded anger on the part of demonstrators letteetoalling of an inquiry into
the RCMPs conduct. The resulting report, written by Consioser Ted
Hughes, attempts to provide a concrete statemetiteappropriate balance
between the policing of public order and the rigiftprotesters® The Hughes
Report documents a number of instances where palibstantially interfered
with the Charter rights of protesters who were engaged in entitalyful
conduct—for example, by removing a Tibetan flagy ordering the removal
of signs expressing support for free speech andderny?® and by arresting
a protester on the basis that he was using a wadkie >* Hughes also decried

o3 Regarding the Vancouver demonstrations see: Casionifor Public Complaints Against tRemp,
Commission Interim Report: Following a Public Heggilnto the Complaints regarding the events thakto
place in connection with demonstrations during Ama Pacific Economic Cooperation Conference in
Vancouver, B.C. in November 1997 at the UBC Campdsat the UBC and Richmond detachments of the
RCMP (Vancouver: Commission for Public Complaints Agithe RCMP, 2001) [Hughes Report].

5% Ibid. at 242-62.
%5 bid. at 263-73.
56 |bid. at 291-300.
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several instances of political interference byféttkeral government in thiremp
security plans!

Often overlooked among all of tiremp actions that have come under
fire in the time since the conference, is the erbly serious threat to political
expression and participation arising out of somethsf arrests of civil
disobedients prior to the conference itself. Orehstase was the high-profile
arrest of Jaggi Singh, the person the police betide be the leader aPEC
Alert!.

1.  Targeting leaders of civil disobedience organizations

Jaggi Singh’s arrest, three days before the comderdoegan, was
dramatic. While walking on theBc campus he was suddenly surrounded by
four officers and taken to the ground with a poliéfcer covering his mouth
so that he could not scream. A police car thenadslp alongside the group,
and he was thrown into the car, face down, withhlaisds handcuffed behind
his back® The car rushed off, with the whole operation ccetgd in a matter
of minutes. Singh was charged with assaultingga security officer three
weeks earlier, at another demonstration. The ggafficer claimed that his ear
was injured when Singh spoke too loudly into a npbgae?®

When Singh was eventually brought before a Justidbe Peace, a
condition prohibiting him from being on thésc campus or the University
Endowment Lands was imposed. This effectively goitddxd him from attending
the site of theapeEc conference or participating in any of the planned
demonstration&’

It is clear from documents disclosed at the Inqtligt the police had
planned to arrest Singh just prior to the demotistra and to impose bail
conditions that would prevent him from participgtiBut it is also clear that in
so doing, th&cmphad a larger purpose. In an e-mail written byfSafgeant
Plante to four detachments in the Lower Mainlardnte stated the following:

Itis hoped that we can obtain support from Croviiclv may result in a charge of assault against
the obvious leader of the group, JAGGY SINGH. lois intention if we can obtain a “no-go
UBC” with respect to SINGH, we may basically “brethle back” of this groupAPEG-Alert!]. 5

57 bid. at 55-74.
%8 bid. at 195-97.
%9 bid. at 182.

%0 bid. at 199.

61 Ibid. at 186. In British Columbia every potential crimincharge is subject to a “pre-charge
screening” which allows the Crown to vet chargefeieethey are laid. Therefore consent from the Grow
would have been required before the assault clwrngle have been laid.



340 OSGOODE HALL LAW JOURNAL [vOL.41,NOS 2& 3

APEC-Alert! was one of the key groups that prepafed the
conference. It also carried out a series of dematishs and educational events
in the months leading up to theec conference.

At the inquiry, Commissioner Hughes found that Bdamotive in
Singh’s arrest was “to eliminate Mr. Singh from gare on November 25 and
‘break the back’ oAPEC Alert, thereby making the job of providing secyrit
easier than it likely would have been had Mr. Sifmgen present to give
leadership to the protest movemefitlih so doing, thekcmp attempted to
prevent Singh from participating in the demonstragi and expressing his
opposition toaPEC's policies.

Such a bail condition clearly violates the prinegpbet out itCollins,
which require that bail conditions restricting eagsion be imposed for reasons
unrelated to the suppression of expres$idie bail conditions were imposed
with the sole purpose of suppressing expressioncdldd Hughes identify any
pressing state interest to justify such restrictionm Singh’sCharter rights,
given his finding that Singh did not pose a thteany of the delegates to the
conference, to the security guard in questionpdhé public.

As troubling as this violation of SinghGharterrights may be, it is
equally troubling that these conditions were impleea direct attack &weC
Alert!. Singh was singled out because he was seenet-Alert!’s leader. It
forms part of a trend, appearing throughout thesse cstudies, of police
targeting perceived leaders. This practice sengesa avarning to other
demonstrators to curb their behaviour, but may dlage the effect of
undermining activist organizations by removing l@ganizers who cannot
easily be replaced. It involves the justice systamg the bail system in
particular, in a direct attack on political organgby groups expressing dissent
to neo-liberalism.

2. Prohibiting participation in demonstrations

Singh was not the only demonstrator prevented frarticipating in the
demonstrations by bail conditions, though he wastily specifically targeted
individual. In advance of the demonstrations, rloelp prepared a set of bail
conditions to be imposed on all other demonstratmested. These conditions

%2 bid. at 211.
63 Supranote 42 at 285.
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were much more explicit in prohibiting participation the antiapec
demonstrations than those imposed on Singh.

Corporal Harrison of thecmp was the head of prisoner handling for
the conference. He prepared an operational plahppahich read: “The unit
is responsible for ensuring that any prisoner seddarior to Court be released
before a Justice of the Peace with appropriateitiond to limit their access to
any of the Conference venues or dignitarfésDespite the fact that bail
decisions are to be individually tailored to méet goals of bail in each case,
a blanket list of conditions was prepared to applgil arrestees, regardless of
their alleged offence or circumstances:

1. I will not attend within 100 metres of any verarssite where officials of foreign governments
participating in the Asia Pacific Economic Coopinatmay be in attendance between the dates
November 18th, 1997, and November 26th, 1997, [ddoeations deleted];

2. 1will, upon being notified by any peace offi¢eat | am within 200 metres of an internationally
protected person or official delegate to the Asieific Economic Cooperation immediately depart
from that location following the direction of supkace officer;

3. | will not participate or be found in attendareteany public demonstration or rally that has
gathered together for the sole purpose of demdirgjragainst the Asia Pacific Economic
Cooperation or any nation participating in the amad conferenc®.

As events unfolded, tirecmpP did make use of these prepared conditions.
On November 17, 1997, a tent city dubbed Democyéitage was set
up outside the Student Union building. A sateltgmp called Freedom’s
Outpost was set up outside the Museum of Anthrapolan November 20,
1997, with the intention of symbolically reclaimittye campus and providing
a focal point for information and discussimlthough the campers did not
present any security threat to theec conferenc¥ and were exercising
important citizenship rights to freedom of express$f thercmpordered all the
protesters to leave the grounds of the Museum tfithpology on the evening
of November 22? When six individuals refused to leave, they werested.

64 Hughes Reporsupranote 53 at 158.
%5 |bid. at 158-59.

66 For a description of the events, see Karen Pearl$hPEC Days atuBc: Student Protests and
National Security in an Era of Trade Liberalization Gary Kinsman, Deiter K. Buse and Mercedes
Steedman, edsWhose National Security?: Canadian State Surveskaand the Creation of Enemies
(Toronto: Between the Lines, 2000) 267 at 271.8s@ Hughes Repgrsupranote 53 at 184.

67 Hughes Reporsupranote 53 at 55.
%8 bid. at 98.

69 Hughes found that the removal of these demonsgrat@s directly attributable to improper
interference by the federal governmehid. at 101.
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They were all required to agree to the planned itimmd by signing an
undertaking in front of the officer-in-charge totain their releasé.

To address the last condition first, a requirentieatt those arrested not
participate in any antkPECdemonstrations is clearly an explicit ban on @ite
and is not constitutionally permittétiAs thercmp later agreed, such wording
was “unfortunate’ Commissioner Hughes also noted that the ban on
demonstrations went far beyond a police officeowgr to impose conditions
of release as provided for in tReiminal Code”™

Commissioner Hughes found that the first two uradénigs were
unlawful. The condition prohibiting the arresteegsni being within one
hundred metres of any conference delegate or lafierrally Protected Person
was over broad because it essentially created aitrgdubble zone around a
large number of unnamed persoffsThe police bail provisions of ttf@riminal
Codedo not empower the police to make orders of thtaned® Prohibitions
preventing the accused from being within one humanetres of conference
locations did not constitute reasonable bail, beedhe accused persons were
arrested on very minor offences, and there wasmmhsuspected violence or
threat to the Internationally Protected Persortk@Summit nor to any other
APEC officials.”

These findings came too late for those arrestaduse the police goal
of preventing known civil disobedients from attergli antiaPEC
demonstrations was achieved, and this goal coulbdeeffectively challenged
at a time when it would have made a difference. &@mple, when Singh
attended the demonstrations on November 24 despitiitions prohibiting him
from doing so, he was arrested for a second tiragaRlless of his finding that
Singh’s bail conditions were inappropriate and umstibutional, Hughes
soundly denounced Singh for defying the court arfith his deliberate
disrespect for and disobedience of a court ordéitla@ undertaking which he
had signed, this self-styled anarchist could neehexpected otherwise from
police officers sworn to uphold and respect the'law

70 As provided for inCriminal Code, supranote 27 at s. 498.

n Collins, supranote 42Francis, supranote 42Manseausupranote 35.
2 Hughes Reporsupranote 53 at 162.

3 Criminal Code supranote 27 at s. 503(2.1).

4 Hughes Reporsupranote 53 at 64.

s Criminal Code, supraote 27 at ss. 497-99.

76 Hughes Reporsupranote 53 at 168.

Ll Ibid. at 233-34. Hughes appears to be somewhat hagigdgmg the police actions in the second
arrest to have been appropriate. Since the secoest avas not the subject of a complaint, he ditl no
investigate all of the circumstances surroundingignificantly he did not address the real motorafor the
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Bail is an area of law over which police have aatjceal of influence,
either through the direct imposition of conditigmiior to release from a station,
or by recommendations made to Crown couffseis also an area of law that
can be effectively shielded from review becausexatained in Part lll, above,
there are no reviews by appeal courts for those hdnge bail conditions
imposed by a Justice of the Peace.

The use of conditions to prohibit political pantiation by civil
disobedience groups was condemned by Commissiarghiés in his report on
the RCMP actions at the antirEC demonstrations. This condemnation is
significant, given the paucity of reported decisiamm bail with respect to
activists. Unfortunately, the public outcry regaglRcmP actions and the
findings of the inquiry had little impact on poligj at mass protests. In fact, the
APECinquiry has been surpassed by history, as poliaingass global justice
demonstrations since 1997 make ARec scandal appear tame in comparison.
As the treatment afcapwill show, the use of bail conditions to contradgent
has continued unabated.

B. “Breaking the Back” of the Ontario Coalition AgainBoverty

OCAP is an organization based in Toronto that hasen direct action
as its method of challenging poverty. MostaafaP's work involves “direct
action casework,” through which the organizatiosists individuals who
approach them for help with housing, social asststaor immigration matters,
among other things. OCAP begins by attempting totiate a just resolution
with the relevant government agency. If this dostswvork an “action” may be
called where, for example, a delegation of peogdg hold a demonstration at
the relevant office until a welfare cheque is retshor a deportation order has
been stayed. OCAP has successfully assisted hundfgetople in this way.

OCAP is better known for the large demonstratidieas organized,
largely due to the major confrontations with polideat have sometimes
resulted. Asocap has grown and its influence has spread beyomdldtvely
small membership, it has been faced with incre&gseyere police repression.
Massive police operations are now the norotatrdemonstrations, and arrests
are increasingly commof.

arrest, given that no charges—of breaching a baillition or otherwise—were ever laid (InterviewJafygi
Singh 17 March 2002 [Singh]).

78Ontario,Commission on Systemic Racism in the Ontario Cahdinstice SysteliToronto: Queen’s
Printer for Ontario, 1995) at 147, 151.

& Although some would justify this response by ttaesby referring tocApas a violent organization
bent on anarchy, | would argue that a careful assest ofocAp demonstrations would show that any
violence that has occurred has been in direct respto police attacks. Furthermore, mammar actions
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As has been seen, arrests related to demonstragiothspolitical
organizing can pose a challenge to the bail syssnte concerns about
Charterrights must be balanced with concerns about reng. Examining bail
decisions concerning those arrestedbatP demonstrations highlights the
importance of achieving a proper balance. Throubh bail system,
participation inoCAP activities has been restricted and criminalizedwno
ways: through conditions that prohibit participaticn demonstrations or
association withocap and through the denial of bail for leaders of the
organization. When all of these tactics are segptter, it appears that the
criminal law is being used to try to break the oiigation.

1. Conditions that prohibit demonstrations and assion

The case law relating to bail conditions and derratisns makes it
extremely clear that complete bans on protesta@rpermitted. This important
principle was reaffirmed by Commissioner Hughekimreport on tharPec
inquiry. Despite this seeming clarity, it is nottemmon for the Crown, when
prosecuting persons arrested GtAP protests, to seek conditions barring
participation in all demonstrations. This trend &egwith a high profile
demonstration at Queen’s Park on June 15, 2000.

The demonstration was called to protest three altsrad the Ontario
government’s social policies—the 22 per cent raduacif welfare benefits, the
passage of thBafe Streets At and the attack on tenant rights in frenant
Protection Acf® The organizers demanded that a delegation be ghen
opportunity to speak to the Legislature. When ttéguest was denied,
demonstrators moved forward, intent on enteringeigePark to speak to the
Legislature. What ensued was a spectacular comtiontbetween the police
and demonstrators. The police called it a riot. amonstrators claimed that
they were attacked by the police.

Three leading members oEar were arrested several weeks after the
demonstration and, as a condition of releasehedketwere ordered to abstain
from communicating with any member otap, and were prohibited from
participating in any demonstration, march, or psbt®n review before Justice

involving loud, angry, or insistent tactics haveebevrongly characterized as violent—for example the
peaceful occupation of a public park in 1999 tchhight the problem of homelessness. Militant orgarg
should not automatically be equated with violence.

801999, 5.0. 1999, c. 8.
811997, 5.0. 1997, c. 24.
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Grossi, these conditions were varied based onrtheiples inManseatf” The
new conditions read:

From now until the end of the current proceedirggch is prohibited from participating in
demonstrations taking place in a public place ompuahlic land unless said demonstration is
peaceable and lawful. From now until the end ofcilreent proceedings, if while participating in
or being present at a demonstration which was pdéeand lawful, said demonstration becomes
non-peaceable and/or unlawful, each must leavprémaises immediately. And | would further
add the condition: From now until the end of therent proceedings, each is prohibited from
participating in organizing, aiding or abetting amjawful acts or demonstratioffs.

These new conditions were then imposed on all tlosested at the same
demonstration.

On the surface, the latter condition merely imp@sesquirement that
all individuals are required to meet—no one is pted to organize, aid, or
abet unlawful acts. The requirement that the aatleseve any demonstration
that has become unlawful seems to address thercoihed the accused will re-
offend at future demonstrations. As lanseauy these conditions effect a
blanket ban on protest, interfering with politiexipression.

First, as discussed in Part Il, above, the linavben lawful and
unlawful protest is difficult to pinpoint. Thereeaa large range of offences that
could be applied to even the most peaceful dematicatr In the abstract, it is
possible for a person to breach bail conditionspgimby attending a
demonstration for which a permit has not been abthiSecond, the prohibition
on being present at a non-peaceable demonstratfmotentially even broader
than the restriction to lawful demonstrations, siit@loes not even require that
any illegal act occur. Third, these bail conditigni@ce accused people at risk
of breaching their bail conditions based on thegil or non-peaceable activity
of other peopleBreach occurs by the accused person’s mere eskeming
the commission of a non-peaceable or unlawfulteact@monstration. It would
be difficult to imagine any demonstration that asp@ under such conditions
could attend without resulting in a breach.

Although Justice Grossi was attempting to satigycbncern that the
three accused would engage in further acts of aisbbedience, these
conditions limit far more than civil disobediendéey limit the exercise of
basic civil rights, including freedom of expressiassociation, and peaceful
assembly, as well as interfering with political aniging for social change.
These limitations are particularly troubling whéey arise in a context where
the presumption of innocence remains a guidingcypie.

82 R. v. Clarke[2000] O.J. No. 5738 (Ont. Sup. Ct. Just.) (QC)irke 1.
83Ibid. at para. 15.
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One of the other conditions that was challenge@larke 1was an
order that all three accused abstain from commtinggar associating with any
member ofoCAP. At the time, all three were members of teap executive.
One was employed on a full-time basis by the ogitn. Conditions of non-
association with co-accused or witnesses are faotymon in the context of
bail. These types of conditions are imposed in otdgrotect victims from
harassment by an accused and to prevent co-actosedolluding with each
other in terms of their evidené€There must be a legitimate basis for restricting
the accused person’s associations and activitiesr go trial, as the
constitutionally protected freedom to associateéniplicated®® The non-
association condition in this case went far beydmel typical condition,
prohibiting the three accused from associating wath entire political
organization.

Justice Grossi struck down this condition, acknaolgleg thatocap
carries out very important work with and for mained people in the City of
Toronto, which the non-association condition woliédve prohibited. Justice
Grossi stated that the condition was “over broadthat it restricts
communication for peaceful and lawful employmempmses and association
with the non-violent elements of the organizati&tiThis holding is in keeping
with Commissioner Hughes's finding at tkrecinquiry that mere membership
in a group, “some of whose members may have brthetaw or may intend
to break the law,” does not justify overriding agmn’sCharterrights®’

Despite this precedent, it is now routine in caise®lving oCAP
activists for the Crown to demand a condition ity be prohibited from
“communication or association, directly or indifgctvith any member of the
Ontario Coalition Against Poverty and not to berfdat any public or private
meetings of the Ontario Coalition Against Poveff.This condition is
requested even in cases where the basis of thgechefore the court has no
connection tacApr.®

84 Trotter,supranote 30 at 259.

8 Ibid. at 260.

86 Clarke 1, supranote 82 at para. 16.

87 Hughes Reporsupranote 52 at 205.

88 R. v. Porter(27 June 2001), Toronto 5259/01 (Ont. Ct. Jusf?) @how Cause Hearing).

89 The same Crown Counsel has appeared at mangrelated bail hearings. He is well aware of the
Clarkedecision regarding the constitutionality of thexressociation condition withcAp, having acted for
the Crown in that matter. lAntonionj a homeless and developmentally disabled man whodtaived a
great deal of support fromcAP, was arrested for assault when he spit on a sgguard who was forcing
him to get off the park bench where he was sleepitegwas among those awaiting trial on chargesnaris
from the Queen’s Park demonstration. At his shousezhearing on the security guard assault, heols t
by the Crown Attorney that if he did not agreette tnon-association witbcAP” he would not be granted
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An Ontario Common Front demonstration on Octobey 2@01,
provides an excellent example of the impositiontleé non-association
condition in circumstances that only indirectly afved ocap. The Ontario
Common Front was a loose coalition of approximagalyenty social justice
and labour organizations from across the provi@@AP was one of these
seventy member organizations. The stated goakafemonstration was to shut
down Bay Street, in order to highlight the linkdvieeen Ontario government
policies and big business. Demonstrators defieit@aittempts to keep them
out of the financial district, but remained peatelNobnetheless, there were
approximately forty people arrested, twenty-thréewhich were charged
criminally. All twenty-three were required to agr®ea non-association with
OCAP condition in order to secure their release frostedy, regardless of the
fact that the demonstration was organized by thea@nCommon Front. No
other member organizations of the Ontario Commamfvere named.

The impact of imposing such a condition on all\asts connected to
OCAP, however tangentially, is fairly predictable. Waethe condition is
imposed in sufficient number, it affects the abilif the organization to
function by preventing new members from joiningd d&xy preventing current
members from participating in the work of the grotihe persistence on the
part of the Crown in requesting restrictions oroaigion withocap must be
assessed in light of this foreseeable consequértbe. motive is to break the
back of the Ontario Coalition Against Poverty, toadition was not imposed
to meet a legitimate purpose of the bail system\dalhtes the freedom to
associate.

2.  Detention and denial of bail of perceived leaders

On at least three occasions, bail has been dehagbther to persons
arrested at ancapdemonstrationR. v. San Martifi°R. v. Lee-Popha/ft and
R. v. Clarke and Zareiaif All three cases involved accused persons who were
described by Crown Counsel as leaders or ringlsaéddirthree were released
after a bail review, demonstrating that in somgedions the bail review process
can be effective in overturning unjustifiable detem orders. IrLee-Popham
andClarke 2 each accused was seeking to be released oritbalhaving been

bail: R. v. Antonion{15 June 2001), Toronto (Ont. Ct. Just.) (Showsgddearing, Jewitt J.P.).
90 R. v. San Martir{16 June 2000), Toronto (Ont. Ct. Just.) (Showsgddearing)$an Martif.

o1 R. v. Lee-Popharf27 June 2001), Toronto 104998-11 (Ont. Ct. Jydtiigment at Show Cause
Hearing) Lee-Popham

922 v. Clarke and Zareia(®9 June 2001), Toronto 4998/01, 4609/01, 49294988/01 (Ont. Ct.
Just.) (Judgment at Show Cause Hearitgguke 3.



348 OSGOODE HALL LAW JOURNAL [vOL.41,NOS 2& 3

charged with breach of a condition that they imratay leave any
demonstration that became non-peaceable or unlaaridithat they keep the
peace and be of good behaviour. These two casesfdle provide an
opportunity to examine the way in which bail coralis restricting political
activity can build up over time, thus justifyingtier restrictions when they are
broken.

Sean Lee-Popham was arrested at@paction on June 12, 2001. The
demonstration was called to draw attention to #u that there have been up
to one thousand evictions of tenants every monthTanonto since the
introduction of theTenant Protection Adty the Ontario government. OCAP
members allegedly went to the offices of Ontariéreance Minister and carried
outa symbolic eviction—allegedly removing the fitwre and throwing itin the
street. At the time Lee-Popham was out on bail,eanide same conditions
imposed by Justice Grossi @larke 1, which meant that he bore the onus of
showing why he should be releaséd.

Lee-Popham was described by police as being partodre nucleus
of ... radical extremists**The Crown revoked his former bail under sectiofh 52
of theCriminal Codeand requested that he be detained under the saycart
tertiary ground. The Justice of the Peace willinglyfiged, after she reserved
her judgment for one week, during which time Legifam remained in
detention. She denied bail on the secondary gréamitie following reasons:

The offences before this court, if taken individyahre serious. Taken collectively, they are
frightening. The evidence describes a group of [geapcluding Mr. Lee-Popham. They entered
a business premises in Whitby, terrorized four eygés, ransacked the premises, threw glue-
filled files, desks, and computers onto the streefhe Crown’s case, in my opinion, is solid.
There is positive identification by several indegent eye-witnesses, as well as convincing
statements by the terrified employees of the bssiestablishmert.... All offences before us,
including both Toronto and Whitby incidents aresoifes that put the general public in jeopardy.
... From evidence heard to date, has indeed breached his outstanding bail coomkt®

The Justice of the Peace then concluded that dsireePopham had been
“[thumbing] his nose at court order$, he would continue with his criminal

93 Criminal Code supranote 27 at s. 515(6)(c).

94 R. v. Lee-Popharf21 June 2001), Toronto 104998-11 (Ont. Ct. J{&tgnscript of Show Cause
Hearing) at 45.

95 A reading of the transcript of the bail proceedingdicates that there was, in fact, only one
eyewitness identification. There were no statemieats the “terrified employees” either identifyilgm or
describing the actions of anyone that could pogsibive been the accuséae-Pophamsupranote 91.

96 Lee-Popham, supmote 91 at 4-7 [emphasis added].
9 Ibid. at 5.
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activity and would interfere with the administratiof justice. He was therefore
denied bail on the secondary ground.

By basing her decision to deny bail on her findimag Lee-Popham had
breached his bail conditions, Justice of the Pd&ae clearly violated the
presumption of innocenc® Although she may have felt that the case against
Lee-Popham was strong, if the presumption of innoeeis to have any
meaning, the decision to deny bail cannot be basexdfinding that the person
is guilty. At a bail hearing the accused does raatehmany of the procedural
and evidentiary protections that are availableiat, tand generally is not able
to put forward a defence. The strength of the Crewase can be assessed as
one factor, indicating that the accused is likalyflee, for example. But it
remains only one factor to be considered amongsth&he same error was
made inClarke 2 where a finding that Clarke was guilty of breachhis balil
conditions was the basis for denying bail on trmsdary ground.

The tertiary ground, found in section 515(10)(cdraCriminal Code
provides for detention where it is necessary toydmail in order to maintain
confidence in the administration of justice. Satt#d 5(10)(c) delineates four
factors to be considered in making this determimatihe apparent strength of
the prosecution’s case, the gravity of the natufethe offence, the
circumstances surrounding its commission, and dbengial for a lengthy term
of imprisonment. As interpreted by the Supreme €afuCanada, the provision
allows a judge to deny bail only if that judgeagisfied that, in view of the four
specified factors and related circumstances, aonsdde member of the
community would be satisfied that denial of bailnecessary to maintain
confidence in the administration of justi®®.This provision appears to be
geared toward allowing the courts to consider tissiile public reaction to the
release of accused people, particularly where tizee committed an offence
that has generated a lot of publicity and publitcou In effect, Parliament has
provided the courts with an utterly discretionargund for detentior®* As
discretionary as this ground appears, at the tiraethese cases were decided,
the tertiary ground was even more broadly constrpedr to the Supreme
Court’s decision irR. v. Hall courts were also permitted to deny bail “on any

98 It should be noted that this was only one of manyrs in the judgment. Other notable errors
included findings of fact that could not be suppdrby the record and a decision to deny bail oneti@ry
ground on the basis only that “the notional mentdfethe public would be alarmed” if Lee-Popham was
released on bailbid. at 8.

99 Trotter,supranote 30 at 128-29.
10OR. v. Hall, supranote 36at para. 41.

101For a critique of the tertiary ground, see: LdiStrezos, “Section 515(10)(c) of the Criminal €od
Resurrecting the Unconstitutional Denial of Bail’998) 11 C.R. 43 at 48.
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other just cause being showfi?The dangers of misuse, which are so likely to
occur when courts have total discretion to denl beg readily apparent Ban
Martin.*%

Magaly San Martin, an activist who has been vigeriouopposing
police brutality, was arrested shortly after P demonstration at Queen’s
Park in June 2000. She is originally from Chil@ugh she has lived in Canada
for close to 30 years. The police described harragyleader. At the end of the
bail hearing, Justice of the Peace Lewin orderedditention of the fully
employed Canadian citizen and Ph.D. student witpnr record or arrests.
She was denied bail on the tertiary ground:

The secondary ground gives me some concern beitsusgviously not a one-shot affair. Being
a ringleader she’s been involved in these pridredore.

The greatest concern | have is the public at lasipat they would think, the tertiary ground.

The public would be outraged, in my opinion, whiem egislature of this province is stormed by
protesters and when they don't get their way theyn turn to some form of violence, either rocks,
bottles, cans, whatever they throw, to get theiy.Wais is not a democratic way of doing things.
It may be very well from where this lady comes fritrat they do things like that, but this province
[interruption as spectators in the courtroom aeawad after a disruption] ... this may be the way
they do—do protests or carry on from where thiyladmes from, but in this country, this is
democratic, go—if you don't like what we're doirtgyt you don't riot on the Legislative steps.

I'm satisfied that on the tertiary ground alone] #mat's the only ground that | find that the Crown
has satisfied me, this lady will be detairi&d.

When asked by defence counsel to reconsider hisnamts, Justice of the
Peace Lewin repeated his comments about @hiée times® San Martin was
forced to remain in jail for a further four daysitii the decision was easily
overturned on review. She was released on a $50@dy with a condition that
she stay away from the Legislature and not possespons’ San Martin
made a complaint to the Justice of the Peace Revmwncil regarding Justice
of the Peace Lewin’s comments. In a letter to SartiM dated July 9, 2001, the
Council stated that while Justice of the Peace hmadomments with respect
to Chile were inappropriate and unacceptable, déissibn was based on legal
criteria alone.

102R. v. Hall supranote 36 at para. 18.

103Supranote 90.

19%1id. at 16-17.

19 1hid. at 17-18.

106“Accused in Riot Calls JP ‘RacistThe Toronto Suf20 June 2000) 5.
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As can be seen, the language employed in the prideef these
leaders is inflammatory, ranging from explicit xphobia to moral hysteria. As
a further example, in seeking (and achieving) mktietention ofocap
organizer John Clarke, the Crown Prosecutor redBateferred to him as a
terrorist’®” Targeting leaders of social movements is a timeshioed tactic
employed by the state in order to intimidate andatempt to curb the
effectiveness of the moveméfit The loss of leadership can be a great loss to
an organization, and can force it to focus on |egatters at the expense of its
everyday advocacy.

Attempting to render an organization ineffectiverbynoving its key
organizers is far beyond the purposes of bail. Rbetess, implicit in the
operation of the three tactics that have been d&gml+—prohibitions on protest,
pretrial detention of leaders, and conditions pnéing participation in
OCAP—is a concerted attempt to criminalizeAp, to demonizedCAp in the
public eye, to frighten potential recruits to thgamization and to break the
organization itself. Whether these results areniiel or not, they are a
predictable outcome.

The three tactics also operate together, placiogP members in
situations where they must choose whittharterright they wish to maintain.
For example, in order for one member to be relefrset pretrial detention, he
had to agree not to attematly demonstration&’® Others have been forced to
agree to not attend demonstrations in order to han-association withcAp
condition varied. The result is an organizationrfgenormous legal fees, with
many of its key members either in the position ttiety cannot attend
demonstrations or that they cannot associate @g#p itself—and all this is
accomplished through the normal functioning ofthlaé system.

C. Demonstrations at the Summit of the Americas, Quélity 2001

The protests at the Summit of the Americas in Quélity at the end
of April 2001 were widely anticipated by thoselie fglobal justice movement.
The demonstrations were called to protest the ioreaf the Free Trade Area
of the Americas KTAA), a free trade agreement that protesters argue is

107Clarke 2, supranote 92 at 143.

108 See Michael E. Deutsch, “The Improper Use of thddfal Grand Jury: An Instrument for the
Internment of Political Activists” (1984) 75 Joutmd Criminal Law and Criminology 1159; Richard Eid
& Dolores W. Warner, “Defense of Political ActivsstSome Pretrial Procedures in Criminal DefensgiAgi
from Demonstrations and Other Political Activityf'986) 18 University of West Los Angeles L. Rev.at7
79; 1. Umoja, “Misuse of the Grand Jury Apparatubidict African (Black) Political Activists in thg.S.A.”
(1986) 13 S.U.L. Rev. 63.

109Clarke 2, supranote 92.
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fundamentally undemocratic. They argue that theeement will give
corporations control over key social policies, iegdto the privatization of
resources and services. Civil disobedience wasetoofie aspect of the
demonstrations, as some protestors hoped to hargant on the ability of the
world leaders to pursue their free trade agenda.

The preparations for the protests triggered thgelstrpolice operation
in Canadian history (an honour previously reserded the antiAPEC
demonstrations).’Police predicted that there would be hundredsresss, and
the Orsainville prison was emptied to prepare liigs eventuality. Protesters
were greeted by a security fence surrounding mddhe Old City, which
effectively shielded the Summit participants framy aiew of the protests. This
fence became the target of much of the civil disiidrece over the course of the
weekend, as protesters made repeated attemptsi@takldy successful ones)
to breach the security perimetér.

As predicted, there were hundreds of arrests ovieres-day period,
mostly of those protesting near the security fe@igen the huge number of
arrests, it is not surprising that there were lepgirocessing delays. However,
there is evidence of a deliberate effort to usé fdravisions in order to keep
protesters off the streets for the duration of$Shenmit.

Several weeks before the Quebec City demonstratianseport
appeared in th@Montreal) Gazettebout a defection from the special eight-
member team that had been put together to prosanutprotesters arrested at
the Summit’?> One member of the team resigned to protest anr digde
provincial Justice Minister Paul Begin, directitgin to delay all bail hearings
for a maximum of three days as a way of “keepirgrtHprotesters] off the
street for the duration of the Summit®This order is in direct violation of the
bail provisions of section 503 of ti&ximinal Code which provides that upon
arrest a person must be brought before a Justibemiventy-four hours where
a Justice is available unless that person is retebg the police at an earlier
time. Where a Justice is not available within twefatur hours, the person must
be brought before a Justice as soon as possible-edewvthe delay before
remand cannot exceed three dd§$he only exception to a bail hearing within
twenty-four hours occurs when there is no Justiadi@ble!** Thus a high-level

llOHughes Reporsupranote 53 at 14.
111 For an account see McNallgypranote 22.

112 William Marsden, “Prosecutors Say They Are Beirggpt to Control Protestor§he (Montreal)
Gazette(5 April 2001) A6.

M3 big.
114 . .

Criminal Code supranote 27 at s. 516.
115pid. at s. 503(2).
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government representative was giving direct orttgpsosecutors, which would
have the effect of unlawfully detaining protestdos,the express purpose of
preventing demonstrators from expressing their sjipm to therTAA.

Despite the defection of one member of the prosmcueam, all
evidence indicates that the rest of the special tefgprosecutors followed these
orders. Thd.igue des droits et libertés group engaged in legal observation
throughout the Summit, found that very few of thaseested were arraigned
within the usual twenty-four-hour period and thainy did not have a balil
hearing within seventy-two hout$.Since the demonstrations occurred over the
course of the weekend, the prosecutors arguedhbatays spent in custody
over the weekend were not to be included when sisgesvhether those
arrested were brought before the court within tilages—an interpretation that
cannot be supported by the legislation.

Furthermore, most arrestees were denied accedawgyer until their
bail hearing begatt’ The Quebec Legal Collective had provided lawyers t
assist any protesters arrested at the Summit. \Wieelawyers asked for a few
minutes to consult with their clients, most of whéwad not had an earlier
opportunity to speak with their lawyer, the judgeegiding insisted on
adjourning the bail hearing to the next d&jL.ack of access to a lawyer was
compounded by the fact that bail hearings tookeplgcvideo-conference, with
the accused remaining in the prison. Since thedawgpresenting the accused
was in the courtroom, it was very difficult for thewyer to give, and for the
client to receive, meaningful advice.

At the end of the Summit, theigue was unable to come to any
conclusion other than that the police responsiimiéife Orsainville prison were
deliberately terrorizing the people who found thelvss theré®® The special
team of prosecutors contributed to this atmospbéterror by illegitimately
forcing those arrested to spend more time in g&iltfie improper purpose of
preventing them from taking part in the demonstragiagainst theTaA.

Jaggi Singh, the presumed leaderpEc-Alert!, reappeared among
those detained in the Orsainville prison. He fohimiself arrested in virtually
the same fashion as he was in British Columbia.p8ilice officers quickly
surrounded him as he was peacefully walking at sdistance from the site
where the apparent riot was taking place. Withiriytlseconds he was grabbed

116Sam Boskey, “Report: Observing Civil Libertiestae Québec Summit” (2001) 63 Socialist Studies
Bulletin 60 at 63.

17 Ligue des droits et libertégjolations des droits et libertés au Sommet desrigyungs, Québec Avril

2001 (Montréal: Ligue, 2001) [Ligue Report] at 27-28.

118For further information on the Québec Legal Cdliexsee online: <http://www.quebeclegal.org>

(date accessed: 1 January 2003).

119 Ligue Reportsupranote 117 at 54.
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and thrown, face first, into a waiting vehi¢fHe was charged with possession
of a dangerous weapon, participating in a riot, lredch of recognizance.

The evidence lead against him at his bail hearfivg, days later,
consisted of the testimony of an arresting offisgho described Singh as
having a leading role in the demonstrations. Tlieafstated that Singh gave
direct orders to so-called agitators to advantedqgerimeter and to take down
the fencé? After the fence was torn down, Singh was descriagdhaving
ordered the advancement of a large catapult tesbé for launching Molotov
cocktails*® The officer stated that identity was not in isbeeause all of the
police officers in his section received pictures 8ihgh before the
demonstration?®

The problem with this testimony was that the officad not withessed
any of the events he described, nor did he knovedliece of the information.
He was not able to say how many people along théobf command had
communicated the information about Singh’s actibefore it got to hin?*
While hearsay is permitted in a bail hearing, thart should be cautious in
attributing too much weight to such informatith.This is particularly so
where, as here, the origins of the informationwarknown. Since the laws of
evidence are relaxed at the bail stage, it is evere important that courts not
make findings of guilt in this forum.

Singh’s case is an excellent example of how baid@mns, such as
those described with respectdoap, have the effect of restraining protest. At
the time of his arrest, Singh was out on bail wilspect to two other
demonstrations. First, he was arrested at a denabiostin the Montreal suburb
of Westmount in May 2000, and charged with unlavasgembly, causing a
disturbance by yelling and mischief (spray paintidg this bail hearing he was
described as a ringleader, and released on balitoams virtually identical to
those imposed oaCcAP members, except that they were limited to the Gity
Westmount. As stated orally by Justice Ham in gdhé conditions were to be
of good conduct; to keep the peace; “to not paudid in any demonstration on
private property in the City of Westmount withoaing previously obtained
the consent, the express consent of the owner’ntibparticipate in any

120 5 . Singh(25 Avril 2001), Québec 200-01-062331-016, 200062332014 (C.Q.) at 23
(Transcript of Show Cause Hearin@jiigh 23

121 1hig, at 11.
1221hid. at 17.
1231hid. at 20, 50.
12%1hid. at 56.

125Section 518(1)(e) of thériminal Codepermits the justice or judge to hear any evidendeems
to be credible and trustworthgupranote 27 at s. 518(1)(e).
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demonstration in any place or public lot in they@if Westmount unless such
demonstration is peaceful and legal”; and if pattng or found on the
premises “where a demonstration which is peacdaldeigin and legal and,
during which such demonstration becomes not peseeab illegal, to
immediately leave the premises without any deldyUnfortunately, the
written version of the conditions did not includee treference to the City of
Westmount, a fact that has caused significant prablfor Singh ever since.

Singh was arrested again at a demonstration orgdndgainst a
meeting of the G-20 in October 2000. The policeuaed him of inciting and
leading a crowd of one hundred people with masks lzaseball bats. The
charges arising from the demonstration were pgagtaig in a riot and violating
his bail conditions from the Westmount protest—etreugh these conditions
were only supposed to apply in Westmount. The aharfviolating the
Westmount conditions was eventually dropped, buh@meantime he was
released on conditions extending the Westmoungrgzance to all of Canada.
At the time of his arrest in Quebec City, neithex Westmount nor the G-20
charges had gone to trial, and both sets of canmditremained in place.
However, the Crown prosecutor was only aware offfestmount conditions
throughout Singh’s bail hearird.

At the end of his bail hearing, Singh was denidgtldrathe secondary
ground. In doing so, Justice Mercier relied on liearsay testimony of the
police officer, whom he described as having perdpeaen Singh directing the
riot.**® The court dismissed the direct evidence of a wineho was involved
in constructing and directing the catapult and wéstified that Singh had
nothing whatsoever to do with the catapult that designed to throw teddy
bears'?® Then, having described the statutory provisiorsviging for the
denial of bail as exceptions to the presumptioinabcence?® Mr. Justice
Mercier gave the following reasons for orderingddirto be remanded into
custody:

An accused who, on May 2, 2000, a little less thgear ago, undertook before a tribunal to not
participate in any—I will use the precise termseheto not participate in any demonstration on
public property unless that demonstration is pdaleeend lawful. So | have just one question. An
individual who, after having entered into such adertaking, and who then does not respect it,

126R. c. Singh2 May 2000), Montreal 1005-7095 (M.CSifigh 1 at 9-10 (Transcript of Decision at
Show Cause Hearing).

121 Singh,supranote 77.

1281 ¢ singt26 Avril 2001), Québec 200-01-062331-016, 200082332-014 (C.Q.)gingh 2bat
23 (Transcript of Decision at Show Cause Hearing).

lzgSintha, supranote 120 at 94-97.
130Singh 2b, supraote 128 at 54.
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how can he convince the court that if he is relédsewill respect any conditions that the Court
should impose®*

Armed with a transcript demonstrating that the d¢omas he was
charged with breaching were only to apply in WestntpSingh intended to
request a bail review of the decision to deny hiail. BVhen the Crown
prosecutor discovered the G-20 conditions, he agieallow Singh to have a
new bail hearing on the condition that charges bHogaching the G-20
conditions be substituted for the charge of breagttie Westmount conditions.
Singh was released at the end of the second taihigeon the G-20 conditions
with the following additions: he was prohibited ftcusing a megaphone in
Canada and prohibited from being a leader. The daga not end there. After
Singh made a speech at an anti-war demonstratiosing a microphone—he
was charged both with violating his condition thatnot use a megaphone and
that he not be a leader. Currently Singh is facipgroximately six different
charges for breaching bail conditiofis.

These examples demonstrate the dangers of impbaihgonditions
limiting political activity as well as the way thiley can accumulate against an
activist who refuses to curb his political work. Arrest at a demonstration
leads to a bail condition limiting participationfirture protests including lawful
ones. It may be arguable that such a conditioressts a reasonable response
to an activist arrested for carrying out civil disalience. However, Singh'’s
presence at another demonstration lead to anatitesst.aand so on, until he is
now prohibited from carrying out activities tha¢ atherwise completely lawful
and beyond reproach. The criminalization of dissemd the attack on
movement leadership, could not be more explicihtihés for Jaggi Singh.

V. CONCLUSIONS: THE GLOBAL JUSTICE MOVEMENT AND
TERRORISM

The global justice movement is raising importanegtions about
democracy and equality, both globally and locallgcause activists believe
that there are no legitimate democratic processesigh which they can
express their opposition to neo-liberalism, glghatice activists have created
their own sources of political power through massbitization. Civil
disobedience is one of the tactics used by the mewmeto interfere with the
ability of powerful states to carry forward the Admeral agenda. The current
public debate about the merits of free trade, ffegrdlism, and their effects can
be attributed to the organizing efforts of the moeat as a whole.

131Ibid. at 57-58 [translated by author].
132 Singh,supranote 77.
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One of the major obstacles the movement facesshipg forward its
(sometimes contradictory) vision for global justié® the criminalization of
political activity such as association and assemiie bail system has played
a significant role in this disturbing trend. Wherotesters are arrested at
demonstrations in which civil disobedience occtivsy are invariably released
on conditions that limit their ability to particigin political activity. These
conditions—which include requirements to keep thage and be of good
behaviour, to leave any demonstration that becoimegeaceable or unlawful,
or to avoid association with militant political @gizations—are so broadly
stated that they include almost any collectivetfali action. Thus activity that
is so crucial for a free and democratic societyithia protected by th€harter,
such as political expression or assembly, becomiesviul. Breaches of these
sorts of conditions can lead to the impositionwarestricter conditions. Where
activists charged with breaching bail conditions perceived as movement
leaders, they are at risk of being denied bailerofin violation of the
presumption of innocence.

It is noteworthy that all of the case studies refeevents that took
place before the attacks on the World Trade Camtr@eptember 11, 2001. In
the uncertain times that followed that tragic eyeahcerns were expressed by
many that the space available for exercising ingmartivil and political rights
would contract. These concerns were compounddigei@anadian context, by
the hasty passage of tAati-Terrorism Acf* Although the men who piloted
the planes into the World Trade Centre seem a vapédt from the youthful
activists filling the streets of Quebec City, theds of demonstrations and
tactics that have characterized the global justicwement are not excluded
from the ambit of the newAct Rather, it appears that thect has been
specifically designed to capture them.

The new definition of “terrorist activity” is the@st important section
of the Act, since it dictates the application dfdithe other provisions. Section
83.01(1) provides that “terrorist activity” incluste

an act or omission, in or outside Canada,
(i) that is committed

(A) in whole or in part for a political, religiousr adeological purpose,
objective or cause, and

(B) in whole or in part with the intention of intideting the public, or a
segment of the public, with regard to its secuiitgjuding its economic
security, or compelling a person, a government atoenestic or an

133Anti-Terrorism ActS.C. 2001, c. 41. For an analysis of the newslagion see the collection of
essays in Ronald J. Daniels, Patrick Macklem & Keodch,The Security of Freedom: Essays on Canada’s
Anti-Terrorism Bill(Toronto: University of Toronto Press, 2001).
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international organization to do or to refrain framing any act, whether
the public or the person, government or organinasanside or outside
Canada, and

(ii) that intentionally

(A) causes death or serious bodily harm to a peogahe use of violence,

(B) endangers a person's life,

©) causes a serious risk to the health or safetfyeopublic or any segment of
the public,

(D) causes substantial property damage, whethertifiqoor private property,

if causing such damage is likely to result in tbeduct or harm referred
to in any of clauses (A) to (C), or

(E) causes serious interference with or seriousugi@n of an essential
service, facility or system, whether public or jati®, other than as a result
of advocacy, protest, dissent or stoppage of whaak is not intended to
result in the conduct or harm referred to in anglafises (A) to (C¥*

This definition is extraordinarily broad and incegimany of the tactics used by
global justice activist§® The statement “an act committed for a political
purpose with the intention of compelling a governimer an international
organization to do or to refrain from doing any, aath the added intention of
causing a serious disruption” could be a definitbterrorist activity within the
Actor a definition of the actions of the protestetownarched in Quebec City
to pressure Summit participants into changing thewproach to the global
economy. In fact, the legislative definition ofritist activity is broad enough
to capture many different kinds of political actyyiincluding many of the
tactics used historically by the labour moveméht.

The global justice movement is traversing a diffépolitical and legal
terrain, the full consequences of which it is $tb early to discern. However,
the political context is such that it is likely thhe trends observed in the law
of bail as it applies to activists will continuettwout serious opposition. There
is also the possibility that attacks on civil aradiical rights through the bail
system could become worse as the state makes tisemméw tools it has at its
disposal, including new reverse onus provisions terorist offences,
preventive detentions, and peace bond provisigns.

134Criminal Code, supraote 27 at s. 83.01(1)(b).

135 David Schneiderman & Brenda Cossman, “Politicaddesation and the Anti-Terrorism Bill” in
Ronald J. Daniels, Patrick Macklem & Kent Roathe Security of Freedom: Essays on Canada’s Anti-
Terrorism Bill (Toronto: University of Toronto Press, 2001) ab17

138 id. at 180-81.

137 For a description of the scope of these powers Gary Trotter, “The Anti-Terrorism Bill and
Preventive Restraints on Liberty” in Ronald J. [2dsi Patrick Macklem & Kent Roackypranote 135 at
239.
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The Canadian state—through the police, governmeamd
judiciary—has made the choice to treat politicabtpst and dissent as a
criminal matter. This reinforces, at least for sbgustice activists, the
precedence of the rights of corporations and fardigtators visiting Canada.
Given the importance of the issues raised by tbballjustice movement, the
tactics employed to suppress dissent must seri@adilinto question the state
of democracy in Canada.



