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No Exit Jean-Paul Sartre’s celebrated play, examinan#a@ing and
significance of the self as defined through theegaf the other. Sartre’s
characters, three souls damned to Hell, constboutk/for mirrors to avoid each
other’s interrogating gaze as they await the ara¥¢heir torturer. The lack of
mirrors in the room and the constant stare of thg' audience underline the
futility of the characters’ quest to be seen exglkly through their own eyes.
As they await their fate in Hell, Sartre’s charastey to guess what their
torturer will look like. Suddenly, the revelatiomwns;theyare each other’s
torturers!

Torturers, tormentors, and terrorists can sometitake surprising
forms. Following the attacks on the World Trade €eand the Pentagon, and
the downing of United Flight 93 in PennsylvaniaSeptember 11, 2001 (9/11),
some scholars and policy makers, suggesting tiegt khew what a terrorist
looked like, advocated for the racial profiling Afabs and Muslims as the
means towards greater national security. Whileatgmiofiling has not been
officially sanctioned in Canada, it still attragkspular support and undeniably
takes place. Like Sartre’s three souls, at leasiesGanadians believe that we
will know our tormentors when we see them. Yetjalaprofiling does not
expose potential terrorists and fails to increaagonal security. On the
contrary, it undermines national security whilerhang Arabs, Muslims, and
other racialized groups by heightening their vudidity and reinforcing their
exclusion from Canadian society. Racial profilimtseas our mirror—it reflects
an increasingly racialized society that, like Sgistcharacters, tries desperately
to avoid seeing itself through the gaze of its edet others.

A. Racial Profiling and the War against Terrorism

Controversies over racial profiling are hardly ieanada. However,
9/11 changed both the tenor and the nature ofd¢batd. Without a doubt, 9/11
generated a hitherto unmarked level of interestdmal profiling on the part of
legislators, the media, and scholaRrior to September 11, 2001, the racial
profiling debate largely focused on African Canadiausually, though not
exclusively, in the context of criminal latwWVhile the issue did command
sporadic public attention, it did not elicit prattad debate from either popular

1 Jean-Paul Sartr&Jo Exit, Four Contemporary French Playsans. by Stuart Gilbert (New York:
Random House, 1967).

2 See for example, Sujit Choudhry, “Protecting Edydh The Face of Terror: Ethnic and Racial
Profiling and s. 15 of the Charter” in Ronald Jnigds, Patrick Macklem, & Kent Roach, edehe Security
of Freedom: Essays on Canada’s Anti-Terrorism @ifironto: University of Toronto Press, 2001) 367.

3 See for example, David M. Tanovich, “Using The @&rto Stop Racial Profiling: The Development
of an Equality-Based Conception of Arbitrary Detent(2002) 40 Osgoode Hall L.J. 145.
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or scholarly circles. When the participants indiebate did square off, the main
point of contention between them was whether aficiid in fact resort to
racial profiling as an instrument of law enforcerifeafter 9/11, however, the
racial profiling debate focused more squarely oab&rand Muslims while it
also spilled beyond the criminal law to other catgesuch as banking and
employment.Moreover, 9/11 forced a fundamental shift in theial profiling
discourse. The central contention was no longethereacial profiling was in
fact taking place or how to best prevent incideftsacial profiling or even
whether theChartef offered adequate remedial measures to address raci
profiling. Rather, racial profiling debates in thentext of the War against
Terrorism focus on whether Canadian society camtyptegally, or politically
condone racial profiling.

As a general matter, profiling involves separatingubsection of the
population from the larger whole on the basis o&cdfic criteria that
purportedly correlates to risk and subjecting tiegsoup to special scrutiny for
the purposes of preventing violence, crime, or sother undesirable activity.
Racial profiling thus entails the use of race asaxy for risk either in whole
or in part In the context of the War against Terrorism, taeial profiling
debate centers on whether or not race should suedtir real knowledge about
an individual's connection to, or propensity fagrrorist activity. As in the
United States, the central question in Canada’s &gainst Terrorism, was
whether Arabs and Muslims should be treated as liketg to threaten Canada
or indeed global security. Within weeks of 9/1E&riliPremier of Ontario, Mike
Harris, announced the formation of a special palititdesigned to track down
and deport illegal immigrants. While Premier Hadiid not explicitly indicate
that Arabs or Muslims would be targeted, he dicdbrethat the unit's focus
would be to prevent terrorism through deportattbns leaving little doubt in
anyone’s mind as to the ethnic or religious idgriftthose who would receive

4 Lynda Hurst, “A Critical Measure of BiaF'he Toronto Staf12 April 2003) A4. Government lawyers,
however, have conceded that racial profiling da&es place. Sele v. Brown[2003] O.J. No. 1251 (C.A) at
para. 9 Browr.

5 See belovat Part I1.B., “Specific Measures: Freezing Assétdrabs and Muslims.”

6 Canadian Charter of Rights and FreedqgrRart | of theConstitution Act, 1982eing Schedule B to
theCanada Act 1982U.K.), 1982, c. 11.

! See Choudhnsupranote 2 at 369.

8 It is difficult to determine whether race mightnstitute the sole reason for subjecting someone to
heightened scrutiny or whether it constitutes amg factor among a group of factors. This is begaus
decision-maker can usually always find some basdégpendent of race, that might raise suspiciom. Fo
example, the U.S. Drug Enforcement Agency usesr@isuch as “acting too calm,” “acting too nerydus
“travelling alone” or “travelling with a companior’ reasons why an individual might raise suspicfatiug
smuggling. Sean P. Trende, “Why Modest Proposdksr@fe Best Solution for Combating Racial Profilin
(2000) 50 Duke L. J. 331.
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special scrutiny. Around the same time, 48 per cent of Canadiarmtegthat
they approved of racial profilin).Interestingly, despite deep demographic,
religious, and other differences between the twougs, both Arabs and
Muslims have become the target of popular suspjci@sulting in the
“Arabification” of Muslims and the “Muslimificatiohof Arabs!*

In a bid reportedly designed to secure Canadaismadtinterest and
contribute to international efforts to fight terism, the Canadian Parliament
responded to the 9/11 attacks in the United Staihsa series of legislative
moves that began in early October 2001. The Wanag&errorism takes the
form of a vast and complex array of laws, regulaigolicies, and practices
that cut across contexts like the criminal law,lgax, laws regulating financial
institutions, employment, intelligence services,d aairport security?
Significantly, the legislative War against Terromiss silent about racial
profiling: it neither explicitly condones nor prdditis racial profiling. Muslims
and Arabs in Canada thus assume a different rekdtip to laws that implicate
racial profiling than Japanese Canadians, for exampho were explicitly

o Charlie Gillis, “Racial Profiling Inevitable: Latixpert Courts Expected to Permit Practice at Points
of Entry” The National Post (10 October 2001), online:
<http://lwww.geocities.com/CapitolHill/2381/CanadatmsandRevenueAgency/cdnracialprofilinevitabl
e.html> (date accessed: May 1, 2003).

10 “September 11th in Hindsight: Recovery and Reso(2€02), online: Canadian Broadcasting
Corporation <http://cbc.ca/septemberll/contentsfiigxt/poll_nw.html#section3> (date accessed: 1 May
2003).

1 Most commentators do not recognize, for examplk, hased on the last available national census
for Canada, approximately 60 per cent of Canadiab#are Christian, not Muslim, “A Profile of Arains
Canada” (1999), online: The Canadian Arab Federa®o Arab Community Center of Toronto
<http://ceris.metropolis.net/Virtual%20Library/coranity/Arab1/arab1.htmi> (date accessed: 1 May 2003)

12 Bill C-55, the proposeBRublic Safety A¢2002, received first reading in the House of Camson
April 29, 2002 but it died on th®rder Paperwhen the first session of the 37th Parliament dnole
September 16, 2002. Bill C-55 was intended to @pkill C-42, which was given first reading on Naveer
22,2001, it received significant criticism and government did not proceed with it. On Novemt&2ZD01,
the House of Commons unanimously consented to mmtat delete from Bill C-42 section 4.83 in clause
5, amending théeronautics Act The same day, that section was introduced &E€BHH. It received Royal
Assent on December 18, 2001AasAct To Amend The Aeronautics £01) c. 38. Bill C-17 replaced Bill
C-55 as the proposdtublic Safety Act, 200Bill C-17 received first reading in the HouseGQmmons on
October 31, 2002. Bill C-17 amends 23 existing Aatgl enacts a new statute to implemenBiléogical
and Toxin Weapons Conventjavhich entered into force on March 26, 1988l C-36 introducedAn Act
to amend the Criminal Code, the Official Secret§ A& Canada Evidence Act, the Proceeds of Crime
(Money Laundering) Act and other Acts, and To Ehdeasures Respecting the Registration of Charities,
In Order To Combat Terrorisml982, c. 41 Anti-Terrorism Act The Act received Royal Assent on
December 18, 2001.
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disenfranchised and interned on the basis of tiagie after the bombing of
Pearl Harbour in 194%.

However, the lack of explicit endorsement of raptalfiling in the anti-
terrorism legislation does not mean that raciafifimg does not take place in
Canada. Canadian law no longer targets individergdicitly on the basis of
race but tends to exclude equality-seeking grommsigh its applicatioff. As
it currently stands in Canada, it is virtually ingsible to gauge the extent to
which racial profiling is practised in the War aus Terrorism. This is in part
because racial profiling takes place “on the grdamdi is often the product of
discretionary decision-making that is not well-do@nted® Yet, several
indicators suggest that Canadian Arabs and Muséimssubject to racial
profiling. First, the silence of the legislatuegarding the practice, at best, fails
to effectively check racial profiling and, at warsteates opportunities for racial
profiling.*® Second, a number of high profile cases suggastabial profiling
does take place in Canada’s War against Terradrigemally, while enacted
laws do not explicitly endorse or encourage rgmiafiling, the same cannot be
said of policies and directives developed by thaitiations entrusted with
fighting the War against Terrorist.

The next section of this article suggests a topagraf racial profiling
in Canada. It is intended to encourage both schaad advocates to fully
explore racial profiling in all of its manifestatis. The objective is not to
provide a comprehensive analysis of the laws, f@dj@nd practices that raise
the spectre of racial profiling in Canada, but téasl to highlight some
provisions and practices for the purposes of lsgingy the suggested
classification. Emphasis is placed on those pdliaied practices that have not

13 On March 4, 1942, 22,000 Japanese Canadians \ver tyventy-four hours to pack before being
interned. See “From Racism to Redress: The Jap&esadian Experience,” online: The Canadian Race
Relations Foundation <http://www.crr.ca/en/MediaCea/FactSheets/
eMedCen_FacShtFromRacismtoRedress.htm> (date adcdsMay 2003).

14 See for example, Denise Réaume, “What's Distiecthbout Feminist Analysis of Law? A
Conceptual Analysis of Women's Exclusion from Laf@996) 2 Legal Theorg65.

15 SeeTrende, supranote 8 at 350 for a discussion of the kind of enaary problems that arise in
bringing forward an allegation of racial profililgAmerican courts. Canadian courts will likely peamore
receptive to arguments that one can prove raaidilipg based on circumstantial evidence. For exiamip
Law v. Canada (Minister of Employment and Immigralti[1999] 1 S.C.R. 497 at 541-42, the Court noted
that there “will frequently be instances in whicbaurt may appropriately take judicial notice ofreoor all
of the facts necessary to underpin a discriminatiaim.” See als®rown, supranote 4.The problem of
proving profiling will not, however, be easy in altcumstances.

16 Sujit Choudhry & Kent Roach, “Racial and Ethniofiing: Statutory Discretion, Constitutional
Remedies, and Democratic Accountability” (2003)14XDsgoode Hall L.J. 1.

1 See for example below, especially the discusstated to footnotes 34-37.

18 See below at Part I1.B. and the discussion rejatirpolicies concerning freezing of terrorist dsse
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yet been subject to sufficient scrutiny from thespective of equality law.
Although they span across legal lines, it is pdeditdivide the anti-terrorism
measures into three distinct categories with raspecaacial profiling: (i)
measures aimed at the Arab or Muslim communitiegeimeral; (i) measures
aimed at specific members of the Arab or Muslim pamities; (iii) and,
racially neutral measures aimed at the Canadiaricpals whole which
nonetheless will likely disproportionately impadiet Arab and Muslim
communities.

II.  LEGISLATING THE WAR AGAINST TERRORISM AND RACIA
PROFILING

A. Measures Aimed at the Arab and Muslim Communiti€seneral

When scholars and advocates discuss racial piitirCanada, they
tend to focus on practices and policies that tathet Arab and Muslim
communities in general for heightened security sillance. Not surprisingly,
since the hijackers of 9/11 transformed commeumidihers into weapons of
mass destruction, both the public and politiciamskl]y turned their attention
to airport security to query whether the fellingtioé World Trade Center, the
attack on the Pentagon, and the crash of UniteghFB3 might have been
prevented with better screening of passengergaarés. Since the hijackers
were alleged to be Arabs or Muslims, the debatekdyiturned to whether
Arabs and Muslims should be subject to higher soyudt airports?

Transport Canada does not officially condone ramiafiling, however,
employees of commercial airlines and airport ségyersonnel have some
discretion to determine if an individual or theglbngings should be subject to
higher scrutiny than other passengéiEhis discretion carries with it the power
to remove someone from an aircraft. Hence, indizislare vulnerable to being
subjected to higher scrutiny either because thely Arab or Muslim—women
who wear thénejabfor example—or because some other piece of infboma

19 Major-General MacKenzie, for example, argued thaould be appropriate for Canadian airport
staff to undertake more thorough checks on passem@geving from Arab countries. See Sarah Schmidt,
“Ontario Denies Anti-Terror Policy is RacistThe National Post(5 October 2001), online: <
http://lwww.recomnetwork.org/articles/01/10/06/232Zhtml> (date accessed: 1 May 2003).

20Aeronautics AcR.S.C. 1985, c. A-2. Section 4.7 is particularlgvant because it allows “screening
officers” to search persons and belonging bothrpoigs. 4.7(5)) and after boarding (s.4.7(6))l 8#55, the
proposedPublic Safety Actyould amend s. 4.7 of theronautics ActBill C-55 received first reading in the
House of Commons on 29 April 2002. Moreover, PAssociations insist that they have the authorigjéct
someone from their aircraft. See Megan Garvey lidgrDefends Banning Bush Guard From Flight” (2002)
online: <http://www.latimes.com/ news/nationworlafion/la-010402agent.story> (date accessed: 30 May
2003).
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reveals them to be Arab or Muslim. Since 9/11, Ardbuslims, and those who
look Arab or Muslim report being subjected to higlkerutiny at Canadian
airports allegedly because decision makers congider a greater security risk
than the rest of the population by virtue of thedal or perceived Arab or
Muslim identity?* Although it took place in the United States, theecof Walid
Shater, the Secret Service Agent who was ejectad #m American Airlines
flight when he was on his way to guard PresidenstBand his family on
Christmas day? has some relevance to Canada because it shopfensity
of at least some pilots who operate across natlmovalers to regard Arabs and
Muslims as security risks.

Faisal Joseph’s experience at Hamilton Internatidgkigoort also
proves illustrative. Joseph, who is legal counsethte Canadian Islamic
Congress, was on his way from Hamilton to Ottawanvhe was pulled aside
for a heightened security check and ultimately nmtadwiss his flight. Joseph
links the treatment he received to the fact thawhe carrying a business card
from the Canadian Muslim Congreddronically, Joseph was on his way to
meet the Minister of Justice to voice concerns@atada’s new anti-terrorism
legislation promoted racial profiling and discriration. The singling out of
individuals as enhanced security risks by virtuethadir membership in a
particular racial or religious group also takescplautside of airports. For
example, The Canadian Security Intelligence Agemy reportedly targeted
its surveillance on the Arab and Muslim communities

21An Iranian professor who had come to Canada ttydfmglish spent a month in a Canadian jail after
asking an Air Canada flight attendant to be cargtuffing his bag under his seat. He said “No Bwcareful
or it might explode." According to the Crown Prosts Pierre Garon, “[t]his came to the court beeanfs
the sensitivities stemming from Sept. 11." Tu Thétah “Iranian Professor’s Choice of Words ‘Careless
The Globe and Mail (23 January, 2003) A3, online: Globe and Mail
<http://lwww.globeandmail.com/servlet/ArticleNews&&ry/TGAM/20030123/UBARGN/Headlines/hea
ddex/headdexNational_temp/5/5/35/> (date accedsbtity 2003).

22Garvey,supranote 20. In the end, the plane took off withomhihe next day, American Airlines
rescinded a flight ban they had put on the agehy was travelling on tickets purchased through the
government travel agency and marked as such.

23 Indeed, American Airlines said that it backedpitst's decision because, by his account and in his
estimation, Shater looked “nervousbid.

24 Katherine Janson, “Muslim Londoners Get Unfairdsiay At Airports and At The U.S. Border,”
online: University of Western Ontario, Faculty ofnfdrmation and New Media Studies
<http://lwww.fims.uwo.ca/newmedia/muslim/muslim_jansd09_e.htm> (date accessed: 1 May 2003).

2 Raja Khoury, “Policing In A Multicultural Societ€onference,” (2003) online: Canadian Arab
Federation <http://www.caf.ca/t_publications/Home@®age/Policing%20with
%?20a%?20national%20security%20agenda%202%5B1%5D.RBdte accessed: 1 May 2003). Although
CSIS obviously does not provide details about gsompindividuals that it is monitoring, it has ndtis
willingness to target the Arab community in thetdasinformation interviews. See The Canadian $iécu
and Intelligence Service, “1991 Public Report,” ioBl <http://www.csis-scrs.gc.ca/eng/
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B. Specific Measures: Freezing Assets of Arabs andivisis

Although most of the public and scholarly debatecswning the War
against Terrorism in Canada has focused on Bill6:3Canada’s legal
response to the events of 9/11 began before ttaalinttion of Bill C-36 in the
House of Commons. Indeed, the initial legal reactinthe events of 9/11 came
from the executive, not the legislature. In ondtsffirst moves in the War
against Terrorism, Cabinet invoked thmited Nations Act’ a relatively
obscure piece of legislation that allows the Gowerim Council to issue
regulations giving effect to decisions of the Uditéations Security Council
taken under Article 41 of the Charter of the Unikations for the purposes of
promoting international peace and security. On B&t@, 2001, pursuant to the
United Nations Act Cabinet issued th&nited Nations Suppression of
Terrorism Regulation€ TheRegulationgnsure that any individuals or groups
identified as “terrorist” by the United Nations $eity Council are similarly
recognized as terrorist for the purposes of Camddia. The Governor General
in Council can also independently designate indiald and entities as terrorists
under theRegulations® These individuals and groups are listed in Scheedul
One of theRegulations® This list is regularly updated as names are added
deleted® Perhaps not surprisingly, most of the individwaid entities listed in
Schedule One of theegulationsare Arab or Muslim.

Two weeks after the Regulations were passed, anb@ct5, 2001, the
Canadian government tabled the highly scrutinizéltl 836 or the Anti-
Terrorism Act? In many respects, th&ct duplicates some of the measures
introduced in théJnited Nations Act Regulationgarticularly with respect to
the professed aim of cutting off terrorist finarginThe Act amended the
Criminal Codeto allow the Governor in Council to issue a litterrorist
entities on the recommendation of the Solicitor &al® Partial responsibility
for implementing both thé&regulationsand theCriminal Code provisions

publicrp/pub1991_e.html#canada> (date accessedyl2d03).
26 See for example, Daniels, Macklem, & Roaglpranote 2.
?R.S.C. 1985, c. U-2.
28 SOR/2001-360Regulationd
29 Ibid. See s. 2(1) for the criteria used to list entities.
80 Ibid. See s. 1 for the definition of “listed person”

31“Amendments To The United Nations Suppressionasfdrism Regulations,” online: Department
of Foreign Affairs and International Trade <httwwWw.dfait-maeci.gc.ca/trade/amendments_links-em.asp
(date accessed: 1 May 2003nfendmenis

32R.S.C. 2001, c.41 (Bill C-36AKH.
33 R.S.C. 1985, c. C-4&fiminal Codé.
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relating to terrorist financing falls to the Offiad the Superintendent of
Financial InstitutionsdsFi in so far asosFi issues a consolidated list that
includes names of both individuals and organizatguspected of engaging or
supporting terrorist activity as identified purstitmboth theRegulationsand
theCriminal Code* OSFI distributes a consolidated list of namedbiests to
financial institutions on a regular basis. Instiins are required, among other
things, to freeze the assets of anyone whose napeass on the lisk. It is
extremely difficult to obtain information about fren assets since reports are
not public. However, within two months of 9/11, pokesperson for the
Minister of Finance announced that Canada had frazital of $344,000 in
assets in twenty-eight accourts.

Although the definition of terrorism and terrorsttivities remains
highly contested’ few would question the desirability of preventiegorism
through freezing assets. However, the system eshantter th&egulationgnd
the Act is problematic because the lists and instructiesged to financial
institutions by osFI encourage racial profiling. OSFI advises financial
institutions to regard with suspicion not only theople whose names are
actually on the list, but also anyone whose neasembleshe name of a listed
persor® Bank managers and employees, working in the shaufonigk of
financial and criminal sanction, are thus implicgncouraged to regard Arabs

34 Some names are common to both @réminal Codeand theUnited Nations Suppression of
Terrorism Regulationsvhile others will be subject to one piece of #afiion or the other. The two lists are
combined and made available asFis Web site: “Suppression of Terrorism,” online:fioé of the
Superintendent of Financial Institutions <www.ob8if.gc.ca/eng/publications/advisories/
index_supervisory.asp?#Supter> (date accessedyR2MGSB).

35 Financial institutions are advised that they no@sérmine for themselves if they are in the possess
or control of any property owned or controlled byom behalf of a listed entity, although they magls
advice from either thecmp or csis See “Frequently Asked Questions,” online: Sadicieneral Canada
<http://lwww.sgc.gc.ca/national_security/countergasm/FAQs_e.asp> (date accessed: 1 May 2003)
[Solicitor General].

36 Reports from financial institutions are senFtRTRAC, “The Financial Transactions and Reports
Analysis Centre of Canada,” online: Government oan@da  <http://www.fintrac.gc.ca/fintrac-
canafe/1_e.asp> (date accessed 1 May 2003).

87 For an overview and important analysis of the tlebsee Sharryn J. Aiken, “Manufacturing
‘Terrorists’: Refugees, National Security and Caaad.aw, Part I” (2000) 19(3) Refude and Sharryn J.
Aiken, “Manufacturing ‘Terrorists’: Refugees, Nati Security and Canadian Law, Part 11" (2001) }9(4
Refugell6.

38 “Consolidated List of Names subject to the Regaitet Establishing a List of Entities made under
subsection 83.05(1) of ti@&iminal Codeor theUnited Nations Suppression of Terrorism Regulati®#R T
A - INDIVIDUALS,” online: Office of the Superinterght of Financial Institutions <http://www.osfi-
bsif.gc.ca/eng/documents/advisories/docs/indstlel fptate accessed: 1 May 2003).
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and Muslims as especially susp&dh short, race and religion, through the use
of names, becomes a proxy for risk.

Individuals who come under suspicion because df tiemes must
convince their financial institution that they aret the listed entity. In some
instances it will prove difficult for an individuab prove that they are not the
same person as “their namesake” ondbei list because financial institutions
often have little information about a listed entityher than a name. For
example, Abd Al-Hadi Al-Iraqi is included on thetliof suspected individuals
with no other identifying information other tharstalias “Abu Abdullah,” an
extraordinarily common Arab name, and a suggesdtedhative spelling of his
name, Abdal Al-Hadi Al-lIraqgf® Other individuals are simply listed by name
along with their title or status within the Taliban

The discretion on whether to release the assetasas of mistaken
identity lies with the financial institution. Howek; even if assets are released
because an individual has satisfied his or henfife institution of his or her
non-terrorist identity, the institution nonethelessains under legal obligation
to provide the name, address, date of birth, amtSmsurance Number of the
affected individual to the Canadian Security ardlligence Servicedsis) and
the Royal Canadian Mounted Policec¢p).** Hence, the mere fact that
someone has a certain common Arabic name in aitsketffmakes that person
the object of suspicion, requires proof of innoeerand draws the attention of
security officials.

Ifindividuals cannot convince their financial iitstion that they are the
victim of mistaken identity, they can seek to hthair names cleared through
other means. However, the mechanisms establishkdlpoindividuals clear
their names and move on with their lives are ndly @umbersome and
confusing, but lack accountability mechanisms. &ample, in the event that
individuals believe themselves to be wrongly ineldas listed persons under
the Regulations they may apply to the Minister of Foreign Affaifer a
certificate stating that the Minister has reasoa@vbunds to believe that the
impugned transaction is not prohibited or that pgerson named in the
certificate is not a listed pers6éfiThis process is problematic not only because
it requires individuals to incur costs to proveithanocence upon being
presumed guilty, but also because it fails to &tifgua time limit during which
a decision must be made.

39 Regulationssupranote 28 at ss. 8-9.
0 ig.
41 -

Solicitor Generalsupranote 35.

42 Regulationssupranote 28, s. 11. and s. 1 “meaning of ‘Minister.”
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C. Neutral Provisions: Giving Names To Foreign Goveeniis

A third category of laws, policies, or practicestthaises concerns
about racial profiling includes seemingly neutred\gsions that do not focus
on members of the Arab or Muslim communities eitlivegividually or
collectively but that nonetheless may have an agvanpact on them. This
category differs from the first in that Arabs andidims are not explicitly
targeted in Canadian law or policy. Nevertheldss efffect is the same insofar
as Arabs and Muslims bear a disproportionate buidethe War against
Terrorism. Analysts and decision makers concerniétd nacial profiling may
miss this category of racial profiling and may fail consider the equality
ramifications of these laws and policies becausg #ppear facially neutral.
Recent amendments to teronautics Actrepresent an example of racial
profiling within this third category? Under section 4.83 of tieronautics Act
an airline carrier can provide information about af its passengers if
requested to do so by a government of a foreige.sfarhe Aeronautics Act
thus makes Canadians vulnerable to racial profiind discriminatory law
enforcement in the United States and other coumntrie

Arabs, Muslims, and those who look Arab and Muslhiave been
subject to enhanced surveillance and scrutiny @ Wnited States despite
holding a Canadian passport. At times, the condfiétmerican officials has
embarrassed their Canadian counterparts and pkacgrhin on Canadian-
American relations. Maher Arar’s treatment by Aroani officials, for example,
prompted an official complaint from Canadian auities. Arar was detained
and deported by the United States Immigration aaifdlization Servicays)
to Syria. Thans detained him while he was on a stopover in NewkYArar
was deported to Syria, his country of birth, eveaugh he is a Canadian
citizen, his wife and daughter reside in Canada, la@ was traveling on a
Canadian passport. Canadian officials were notinéal of his fate until after
his deportatiorf?

. PROBLEMS WITH RACIAL PROFILING

43 Aeronautics Act, supraote 20.

44This provision was added pursuant to Bill C-44e Sepranote 12. Other examples include s. 13(3)
of The Canadian Security and Intelligence Service R, 1985, c. C-23gIsAcf which allowscsisto
make security assessments on behalf of foreigtientind s. 4.82 of Bill C-17, the proposeublic Safety
Act, 2002which requires airlines to share passenger infoomavith csis andrcmp for the purposes of
transportation and national security. CSIS caneskiach information with foreign states pursuanhécsis
Act

45 Available information indicates that Arar remaingrison at the time of writing of this paper. See
“The Plight of Maher Arar,” online: Edelson & Assates <http://www.edelsonandassociates.com/
news/Maher%20Arar/Maher%20Arar.htm> (date acceskdthay 2003).
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The arguments in support of racial profiling regrgssome variant on
the claim that racial profiling constitutes an eiffnt form of law enforcement
because the benefits of profiling outweigh the lasl imposed on the
individual and the attendant social costs. Althotiggse claims may appear
convincing in the abstract, they lose their permgaess once examined. Rather
than generating greater national security and detgterrorism, racial profiling
will generate high costs to both society and thividuals who are profiled.

A. Racial Profiling and Pre-9/11 Images of Arabs anddiims

Racial profiling is a problematic weapon in the Vigainst Terrorism
because it operates against, and merges with,dtargding and deeply held
stereotypes about Arabs and Muslims that threatemarp rational decision
making. Even before 9/11, Arabs and Muslims hawtohically been the
subject of widespread stereotyping. Arabs and Mhsshre usually portrayed
as fanatical, violence-loving maniacs in the popptasses of both Canada and
the United States. This deeply entrenched imageaidfs and Muslims predates
9/11 and has been well documenteih his book,The TV Arabfor example,
Jack Shaheen examined more than one hundred diftetevision shows that
featured Arab characters between 1975-1976 and-1983. He found that the
image of Arab as terrorist was all-pervasive.

Willard Oxtoby'’s study of American perceptions ab#ds confirms that
Arabs are commonly depicted as violent, fanatidgahtional, immoral,
untrustworthy, and incorrigible barbarians bentdastroying peace. Oxtoby
cites a 1976 issue ¢farpers Magazineas an example: “Arabs are religious
fanatics devoted to a non-Western warrior religitimeir bequest to us include
the wordsassassirandijihad ...the Arab draws his blade with gusto, and when
he is finished butchering he is always that muosal to Allah.*® Canadians

46See for example Jack G. Shahd&drg TV Aral§Ohio: Bowling Green State University Popular Press
1984); Edmund GhareeBplit Vision: The Portrayal of Arabs in the Amenckledia(Washington D.C.:
American-Arab Affairs Council, 1983Ronald Stockton, “Ethnic Arechetypes and the Araade” in Ernest
McCamus, edThe Development of the Arab-American Ider{#ign Arbor: University of Michigan Press,
1994); Willard Oxtoby, “Western Perceptions of ieland the Arabs” ifhe American Media and the Arabs
ed. by Michael C. Hudson & Ronald G. Wolfe (Washdarg D.C.: Center for Contemporary Studies,
Georgetown University, 1980); Edward Saivering Islam: How The Media and the Experts Detae
How We See The Rest of the W@dw York: Vintage Books, 1981); Mary Ann WestorMarda Dunsky,
“One Culture, Two Frameworks: U.S. Media Coverafjdmbs at Home and Abroad” 7 J. Islamic L. &
Culture129For another list of resources, see “A BibliogragiyAnti-Arab Discrimination, Stereotyping,
and Media Bias,” online: Arab Anti-Discriminatioro@mittee <http://www.adc.org/index.php?id=505> édat
accessed: 1 May 2003).

*7 Shaheeripid.
48 Oxtoby, supranote 46.



2003] Racial Profiling and Canada’s War Against Terrorism 305

receive this stereotype of the Arab as terrorispatential terrorist, though
American media as well as Canadian souft@n June 14, 2003, for example,
The Globe and Mail printed a cartoon honouring EashDay. The cartoon
depicted an Arab man with stereotypical featuregfullly receiving a belt of
explosives from his young séh.

When decision makers operate against a backdrapgadined, but
often unconscious stereotypes, they are likelyilterfand interpret facts or
events through the lens of stereotypes rathertiianaking an individual and
rational assessment based on the particular faatgiven case. Philosoph&rs
and thoughtful decision makétfiave long recognized that there is no pure,
unmediated gaze. We are always interpreting faotsigh a situated lens—one
that reflects the commonly held assumptions of aay. Consequently, our
assessment of things beyond ourselves are shapeuar lpyeconceptions and
prejudices?

Accordingly, Canadian jurisprudence is replete wihtions about the
need to ensure individualized decision making mathan judgments on the
basis of purported group characteristitdndeed, the denunciation of
stereotyping represents the one constant in anrvagee confusing and
sometimes tortured section Charter jurisprudencé® Canadian courts have

49 See also Andre Mayer, “The Usual Suspects,” onliRgerson Review of Journalism
<http://lwww.ryerson.ca/rrj/content/print/backissiMsslim.html> (date accessed: 1 May 2003). In Joine
1998, pamphlets were disseminated at Toronto'sde3bllegiate bearing titles like "Islam: A Religiof
Darkness and Deception ..." and "Are All the Muslibiving in Canada Today TERRORSITS? [sic] This
Is a Warning to all Canadians and Their Familiddetropolitan Toronto Police arrested Mark Harding,
operator of the Christian Standard, a hate grospdaorth of Toronto, and charged him with threente
of willful promotion of hatred. Harding was incedgbat Muslim students were using the school'statidm
for their prayers. "Since when is it okay to tumr gchools into Mosques?" he wrote, arguing thiag "t
Muslim religion is full of hate and violence as imeCanada can see by the national headlines."

50 The Globe and Mai{14 June 2003) A20.

o1 See for example, Hans-Georg Gadanfeuth and Methodtrans. by Garrett Barden & John
Cumming (New York: Seabury Press, 1975) at 358.

52 See for example, Bertha Wilson, “Will Women Jud&eslly Make a Difference?” (1990) 28(3)
Osgoode Hall L.J. 507; Audrey Macklin, “Truth andr@equences: Credibility in Refugee Determination,”
in International Association of Refugee Law Judgeg, Rbalities of Refugee Determination on the Eve of
a New Millennium: The Role of the Judicidiyaarlem: IARLJ 1999).

53 For an interesting analysis of how and why theésof 9/11 are portrayed as white men, see Robert
S. Chang, “(Racial) Profiles in Courage, Or CanB¥eHeroes Too?” (2003) 66 Alb. L. Re349.

o4 See for example.aw Society of British Columbia v. Andrew$989] 1 S.C.R. 143 at 144:
“Distinctions based on personal characteristiaibatied to an individual solely on the basis ofoasation
with a group will rarely escape the charge of dmsgration ... .”

55See for examplR. v. Ewanchuk1999] 1 S.C.R. 330, L'Heureux-Dube & Gonthied, Ewanchuk
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recognized that stereotyping pollutes rationalsieaimaking® InR. v. Brown
the Ontario Court of Appeal ruled that a trial jeddisplayed a reasonable
apprehension of bias when he rejected the submisghmat an officer who
pulled over Toronto Raptors guard Decovan Brown heaye been motivated
by racial profiling>’ The trial judge in question noted on several docesthat
he found the line of questioning “serious,” “na%tynalicious,” and “based on
nothing.” Reviewing the judge’s comments, the Got&ourt of Appeal noted
that the judge’s comments “arguably showed a faitarappreciate that racial
profiing can be a subconscious factor impacting the exercise of a
discretionary power in a multicultural sociefy.”

The point is not that we are perpetually and iradhit trapped within
our preconceptions. It is possible to move beyamrgupice. However, such a
transformation project requires self-scrutiny amdrdspection: we must
examine ourselves and examine our assumptionseirhikes the problem.
Rather than making plain our preconceived assumgt@nd invalidating
stereotypes in decision making, racial profilinggdahe opposite: it instructs
decision makers to operate on the basis of animggtaassumption that Arabs
and Muslims are terrorists, thus perpetuating dmtismaking on the basis of
stereotypes.

Perhaps the concern that profiling will lapse istereotyping is most
obvious in relation to justifications for profilirtgat rely on the claim that Arab
and Muslims are culturafty or statistically’ more inclined to violence and
terrorism than other members of Canadian societye¥er, it also applies to
the narrower claim that racial profiling is justifi because individuals
responsible for 9/11 remain at large and that thiss reasonable to focus
investigations and prevention efforts on Arab anghi communities for the
purpose of identifying those within the communitiiovmay be connected to

%% id.
s7 Brown, supranote 4.

%8 bid. at 81.

59 See for example Daniel Pipes, “Counting Mosquestiline: Middle East Forum <

http://www.meforum.org/article/pipes/1018> (dateessed: 1 May 2003): “It's known that some mosques
throughout the West have been used as a baserfar, fidling a variety of roles.” Daniel Pipes &Halid
Duran, “Faces of American Islam,” online: MiddlesE&orum <http://www.meforum.org/article/pipes/441>
(date accessed: 1 May 2003), which implies the ifiliy of Muslim by arguing that Islamists will &s
violence to change America into a majority Musliountry.

60 For an argument in support of racial profiling éden statistics, see Brandon del Pozo, “Guided By
Race: An Ethical and Policy Analysis of Racial B In Law Enforcement Decision Making” (2001 2)(
QUT L. & Just. J. 266 at 271. Del Pozo does not dith 9/11 but focuses on the criminal context.
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Al Qaeda®* Regardless of the justification advanced, deaisiakers are still
given permission to single out Arabs and Muslimsdpecial scrutiny. If a
woman wearindgpejabapproaches airport security, for example, raciafiliing
instructs security personnel to ask themselvestiqusslike “Is this Muslim
woman linked to Al Qaeda? Does she have informatimut Al Qaeda? Is she
more of a security risk than the Danish woman stapdehind her? Was she
involved in 9/11? Does she have information abdtil® While different
proponents of racial profiling suggest differerstgens to justify these questions
in the decision maker's mind, in the end, theyratjuire that the Muslim
woman be treated with heightened suspicion.

Where there is a perceived link between an indafiduace and the
particular crime, or incident under consideratiarpublic policy that grants
decision makers permission to regard members ofrtéte with heightened
suspicion proves highly problemaffcGiven the long-standing belief that
existed well before 9/11 that Arabs and Muslimsgarerally more inclined
towards violence than other groups, racial pragilof Arabs and Muslims as
risks to national security are not easily disent@shdrom stereotyping. A
decision maker’s perceptions of a particular greypbpensity towards crime
impacts upon their analysis of who reasonably ghbalconsidered a suspect
in any particular case. Numerous studies of rapialfiling of African
Americans illustrate this poifit.

Where racial profiling is employed in “Driving WhilBlack” cases,
virtually all male members of the community drivilmga given area become
possible suspects in the quest to solve a spexifiee® In many instances, it
is difficult to determine with any precision theent to which law enforcement
officers single out an individual member of a giveemmunity out of a
conviction that the individual, as a member ofdcbenmunity, has a propensity
towards crime, or whether officials have sufficientormation to link the
individual to a specific crim®&.This problem is compounded in cases involving

61 Samuel R. Gross & Debra Livingston, “Racial PinfjlUnder Attack” (2002) 102 Colum. L. Rev.
1413 argue against racial profiling, however, tbegtend that it is not profiling for authoritiesfaxus their
attention on members of the Arab and Muslim comiiyunithe United States looking for information aibo
Al Qaeda.

62R. v. Williams[1998] 1 S.C.R. 1128.

63 Jack Kearney, “Racial Profiling: A Disgrace at théersection of Race and the Criminal Justice
System” (2001) 36 Ark. Law. 20. Kearney describew former White House Personnel Director Bob Nash
became a suspected car thief because he was “Drivinile Black”. See also Regina Waynes Joseph,
“Testimony Before the New Jersey Senate Judiciamy@ittee Special Investigation into Racial Profilin
(2001) 209 N.J. Law. 44.

5% Ibid.
55 1pid.
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international investigations, sleeper cells, amogstactors, and global terrorist
networks. Ultimately, the irrational stereotype akes the purportedly rational
profile.

Those who argue in favour of racial profiling fel adequately take
ingrained social stereotypes into considerationil&®they might acknowledge
that the racism of individual decision makers mawypéde rational decision
making, they cannot account for widespread sodaf® Profiling may be an
important part of law enforcement and officials migag some statistical profiles
(men are more likely to commit violent crimes thaomen, for example)
without controversy, however, racial profiling repents a different problem
altogether.

While some supporters of profiling contend that rhers of a targeted
community have nothing to fear from profiling besadhey will be exonerated
if they are innocent, this is not necessarily thget’ The risk is that decision
makers who believe themselves faced with sleepls aad international
conspiracies will interpret the facts before thanotigh the lens of fear and will
adopt a “better safe than soff§’mentality whereby it is better to violate
someone’s rights than risk a terrorist incident.e©v¥ime, we become
comfortable with our prejudices and determinatiofidsk become even more
inextricably linked with stereotypes about Arabd duslims so that Arabness
and Muslimness itself becomes a substitute for file case of Walid Shater
demonstrates the distorting impact of fear. Shatey ejected from American
Airlines Flight 363 by the flight's pilot. There waery little that Walid Shater
could do or say to convince the pilot that Shatasa secret service agent.
Shater’s case illustrates that there are signifipanallels between Arab and
Muslim experiences in the modern War against Temoand the experiences
of Japanese Canadians during World War Il. In lmatbes, decision makers
have found themselves unable to screen loyal niigedividually from perilous
enemies because the one category became psyclatipgocially, and legally
mingled with the othef?

B. Racial Profiling is Overinclusive or Generates FaRositives

66 del Pozosupranote 60 at 284.
67 Ewanchuk, supraote 55.

68 Commenting on the pervasiveness of this reasdmjirigose who justify anti-black racism, Patricia
Williams notes that “to be safe is not to be soanyd that to be safe is to be white and to be ssrity be
associated with blacks.” Patricia Williams, “Spidiurdering The Messenger: The Discourse of
Fingerpointing as the Law’s Response to Racism8{)92 U. Miami L. Rev. 127 at 13%pirit-Murdering.

59 eti Volpp, “The Citizen and the Terrorist” (2002) UCLA L. Rev. 1575 at 1591.



2003] Racial Profiling and Canada’s War Against Terrorism 309

Racial profiling is also over-inclusive by defimiti and thus generates
false positives. By its nature, racial profilingjtéres law enforcement officials
and others to cast a wide net of suspicion thargis and harms those who
are innocent of any wrongdoing. Often, those whaefantersecting
discrimination in society become most vulnerablelight of the over-
inclusiveness problem. A study of racial profilimgthe United States Customs
Service reveals that African-American women wereatiely to be detained
for intrusive searches including strip searchesmmoties of their bodies, but
were least likely of those examined to be foundhvdontraband. A black
woman was twenty times more likely to be intengivaarched than a white
woman’®

Over-inclusiveness in the context of the War agaliesrorism takes
various manifestations. For example, individualewahe wrongly identified as
terrorists on the lists distributed lmsFi can suffer irreparable harm. Liban
Hussein of Ottawa proves the case in point. A egidf Ottawa, Hussein is a
Somali immigrant who ran a money-wiring businesd fient funds to Somalia.
On October 2, 2001, he was added to Canada’d listrorist entities pursuant
to the United Nations RegulationgHdussein was eventually cleared of any
wrongdoing and taken off the list on June 3, 20falowing an RCMP
investigation’* Despite having his name officially removed frone tist of
terrorist entities, Hussein lost his home and hisitess. Consequently, he was
forced to move his family to his mother’s house.rbtiver, due to out-of-date
internet resources, he is still identified as a inenof a terrorist organizatidn.
His reputation has been sullied beyond refair.

In addition to bearing losses because of frozerk lzntounts, lost
businesses, and ruined reputations, Arab and Maghmd those who look like
them) have reported other costs—such as being artabfly to a dying
relative’s bedside because of racial profiling lifirees.”* Individuals have
missed job interviews and been declined opporemitio attend career-
enhancing conferences. Arab employers in Windsotako, for example, have
reportedly discriminated against Arab job candigdatefavour of “[w]hite or

70 Letter of Alan Zaslavsky, Associate ProfessortatiStics, Harvard Medical School, Department of
Health Care Policy, to John Lewis, U.S. House gii@sentatives (19 May 1999) (on file with the autho

n Amendments, supreote 31. Hussein's name was removed on June 3, (&DR/2002-210).

2 See for example “Fact Sheet: State Dept. Updaseet Terrorist Individuals and Groups,” online:
U.S. Department of State <http://usinfo.state.gipittal/pol/terror/02101506.htm> (date accessed:ay M
2003).

3 Hill v. Church of Scientology of Torontf1995] 2 S.C.R. 1130 at 1175.
4 Interview by Reem Bahdi, (April 2002) Burlingto@ntario. Name of interviewee withheld.
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Canadian” looking individuals because they do nahigoods that they are
transporting to the United States to be delayetdeaborderg®

The psychological harms that potentially accompanial profiling are
just as real and perhaps more lasting, than lasimgsiness or missing a flight.
Studies of “Driving While Black” cases in the Urdt&tates have confirmed
that individuals who are subjected to this pradiéeg fear and humiliatioff.A
study of the Arab and Muslim community during theliGVar demonstrated
that children in particular faced psychological rhawhen they and their
community are under scrutiny as potential enerfii@here is no reason to
assume that the psychological harms visited updirioiuals as a result of post
9/11 racial profiling would be any different thdretharms experienced during
the Gulf War.

Legal doctrine and discourse, however, does naaydveomprehend
psychological suffering and those who support taxizfiling tend to trivialize
the humiliation, fear, and loss of dignity thatidrom racial profiling’® In an
attempt to help widen understanding, feminist arghgse the terms “spirit
murder” and “spirit injury” to speak about the pegtogical harms perpetrated
by racism and other forms of systematic oppresSiBatricia Williams defines
spirit-murder as “a disregard for others whosedigealitatively depend on our
regard ... it is a system of formalized distortiofshmught. It produces social
structures centered around fear and h&té/flliams, now Professor of Law at
Columbia University, recounts how a young whiteer@érk’s refusal to let her
into a store to buy a gift for her mother brougatka familiar rage, one borne
of racism that she had first experienced in heldbbiod®" Of course, some
children can withstand racial slurs (“little teriir” “sand nigger,” or “camel

s Interview by Reem Bahdi, (December 2002) Wind&nttario. Name of interviewee withheld.

76 See “Driving While Black: Racial Profiling On OuNation's Highways” (June 1999)
<http://lwww.aclu.org/profiling/report/index.htmli>t 21-22 (date accessed: 11 June 2003). Christopher
Darden, prosecutor of the O.J. Simpson case, cautimt in order to survive a traffic stop, “Domibve.
Don't turn around. Don't give some rookie an exctesshoot you.”

77Zuhair KashmeriThe Gulf Within: Canadian Arabs, Racism, and th# @tar (Toronto: J. Lorimer,
1991).

8 For a discussion of law’s treatment of sufferisge William E. ConklinThe Phenomenology of
Modern Legal Discourse: The Juridical Production darthe Disclosure of SufferingAldershot:
Ashgate/Dartmouth Applied Legal Philosophy, 1998).

& Spirit-Murdering,supranote 68 at 151.
80 Patricia J. WilliamsAlchemy of Race and Rigtfambridge: Harvard University Press, 1991) at 73.
81 Spirit-Murdering,supranote 68 at 128-29.
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jockey™)® even when these slurs come from teachers andriytiigures who
help define their world and are entrusted with mgyichildren a sense of
themselves. Others will remain scarred, howevat veiti struggle throughout
their lifetimes with the image of themselves thiens have helped credfte.

Over-inclusiveness not only generates harms fardant people, it also
risks alienating the Arab and Muslim communities the War against
Terrorism?* The point is not that Arabs and Muslims suppontotésm by
default or that they do not want to contribute ational and international anti-
terrorism efforts. Rather, the point is that if thers, policies, and practices that
are in place to reach the professed end of fightinigorism are perceived as
ineffective and unjust, then individuals who halitls perceptions will be less
likely to turn to them. Justice, as the old adagesgmust not only be done, but
must be seen to be done.

Those who support racial profiling despite the ewnefusiveness
problem tend to assume that more security necéssatails less human rights.
That is, racial profiling implicitly relies on a pbsophical and policy
framework that pits human rights and secufityhus, if individuals suffer a
loss of civil liberties, this is just the price Wwave to pay for the War against
Terrorism: fewer human rights means more secufityus, according to
traditional security theorists, American Airlinelecision to eject Walid Shater
from his flight and denial of his rights are juid because individual rights
must be traded-off for collective security. Sommatentators, however, reject
this zero-sum relationship between human rights asedurity. Mariana
Valverde, for example, argues that security derfk@®s the relationships that
we cultivate with other peopféApplication of this premise to the War against
Terrorism has the potential to force a fundamesttit in security strategies.
The relational theory of security brings back intew the vast majority of
Arabs and Muslims in Canada who are not connectéettorism. At the very
least, the relational theory of security suggdsts & person like Walid Shater,

82 Canadian Arab Federation, “Arabs in Canada: PsoGdinadian and Marginalized” at18, online:
Canadian Arab Federation <http://www.caf.ca/t_puwaiions/Home%20Page/
Full%20report%20final%20pdf.pdf> (date accessekbtay 2003).

83 SeeRoss v. New Brunswick School District No, [996] 1 S.C.R. 825 at 855. The Court
emphasized the importance of a teacher’s wordsfimidg the self-image of children.

84 David Harris, “Flying While Arab,” Immigration kues, and Lessons From The Racial Profiling
Controversy,” online: United States Commission onvilC Rights <http://www.usccr.gov/
pubs/tragedy/imm1012/harris.htm> (date accesséthyi2003).

85 Mariana Valverde, “Governing Security, Governinigrdugh Security,” in Daniels, Macklem, &
Roach,supranote 2, 83 at 83.

88 |pid.



312 OSGOODE HALL LAW JOURNAL [vOL.41,NOS 2& 3

a secret service agent trained to identify and figtrorists, is exactly the kind
of person one would want on a flight if one is cenmed about terrorism.

C. Racial Profiling Is Underinclusive or Generates BalNegatives

At its root, racial profiling allows decision maketo focus their time
and resources on a particular segment of the ptipufdat purportedly poses
a higher risk than another segment of the popui&tiSuch an approach may
make sense if the world of terrorism were a frdaboratory where past events
could be relied upon as indicators of future rigerorism, however, thrives on
surprises. The focus on Al Qaeda in the War agalmestorism proves
understandable from a psychological perspectivergitie devastation caused
by Osama Bin Laden on 9/11 alone and given hisrteg@onnection to other
terrorist attacks. However, Osama Bin Laden dod¢shold a monopoly on
violence. Although Al Qaeda perpetrated the eveh®&'11, Al Qaeda is but
one of wider number of organizations designateteasrist groups by the
Office of Counter Terrorism in the United Statesl asis prior to the 9/11
attacks®

Threats of domestic terrorism, for example, havental but forgotten
in the current flurry of public interest over gléarrorism even though the
threat of domestic terrorism, including terrorisrgetrated by former and
active American military personnel, remains onhbeézon. Of course, prior
to 9/11, Timothy McVeigh launched the single mastaktating terrorist attack
on American soil when he helped blow up the Murfalderal Building on
April 19, 1995 in Oklahoma City, killing 169 peoplacluding children from
a daycare inside the building. However, as Leti pgohotes, “Timothy
McVeigh did not produce a discourse about good eghénd bad whites
because we think of him as an individual deviatiad actor. We do not think
of his actions as representative of an entire rgcaup.’®

Even if Al Qaeda and Arab terrorists did repredhetonly terrorist
threat, racial profiling would not prove effectiv@mply judging someone on
the basis of their looks, religion, or nationalitgn be misleading simply

87 Supranote 60.

88 See for example, U.S. Department of State, “Bamligd Information on Foreign Terrorist
Organizations,” (8 October 1999) online: Departmeof State <http://www.state.gov/iwww/
global/terrorism/fto_info_1999.html#kach> (date eesed: 1 May 2003), and the annual public repdrts o
CSIS available online: <http://www.csis-scrs.gaog/publicrp/pubreps_e.html> (date accessed: 1 May
2003).

89 Supranote 69 at 1585.
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because neither race, religion, nor nationalityuass a quintessential form.
Those who advocate in favour of racial profiling@ase that racial identifiers
are easy to locate. But, the popular image of ttaAr Muslim man—olive-
skinned, brown-eyed, curly-haired, often moustaghering—is a stereotype
and fails to appreciate that only approximatelypg@® cent of Muslims are
Arabs?® Terrorists, moreover, will not likely travel orgiinown documents nor
will they carry documents such as texts writteAtiabic or business cards that
may raise suspicion or may associate them with kugtoups. Nor will a
terrorist likely present herself imejah

Yet, profiling relies to a large extent on the veanjindividual looks and
the documents they are carrying. The one true heg8/11 is that those who
perpetrated the attacks were organized and wealkiméd. They must know
aboutracial profiling. Would they not know howdieccumvent racial profiling?
In planning the next terrorist attack, if thereasbe one, would Al Qaeda not
simply send in someone who does not fit the prefillhese questions are
simple ones to ask. Like the child in Hans Chrisfaderson’s story, we must
be willing to declare when the security emperoksheo clothes! As Professor
Nelson Lund has put it, “It should be obvious bywnthat it is perfectly
conceivable that Al Qaeda can even recruit the stanal white youth from
Marin County, California.*

IV. RACIAL PROFILING AND RACISM

While racial profiling differs from hate crimes aratial harassment,
it is also constitutive of hate crimes and harasgifidn some instances, one
can draw a direct link between racial profiling drade or harassment. Although
“Driving While Black” cases only began to capturhglarly and popular
attention relatively recently in the United Stateke practice is quite
established. In the civil rights era, for examptaffic offences were used
constantly as a pretext to stop and detain blatiists> Such incidents
illustrate that racial profiling can be a directstiument of hatred and
harassment.

90 “Arab World Studies Notebook: Muslims Worldwideghline: Middle East Policy Council
<http://lwww.mepc.org/public_asp/workshops/muswag> (date accessed: 1 May 2003).

91Valverde,supranote 85, argues that Canadians should be willirguistion our security experts.

92 Nelson Lund, “The Conservative Case Against Raeiafiling In The War Against Terrorism”
(2003) 66 Alb. L. Rev. 329 at 339. Lund also disassthe problems that racial profiling createdoimice
hunting the Washington D.C. sniper.

93 Muneer Ahmad, “Homeland Insecurities: Racial Viwle the Day After September 11" (2002) 72
(20:3) Soc. Text 101.

94 Trendesupranote 8 at 334.
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In other instances, racial profiling and hate shanmore complex
relationship wherein racial profiling lowers a stgis tolerance for certain
forms of hate and harassment. Racial profiling rmaleople feel comfortable
with their prejudices and grants those who holdexisting racist attitudes
permission to express those attitudes and expewt th be taken seriously. It
empowers individual prejudices and fuels popular.féhus, for example, the
flight attendant who reported Walid Shater to theekican Air Lines pilot
found Shater’s presence alarming because she thbaghas reading a book
with Arabic script. The passenger sitting nexthat®r on the flight from which
he was ejected, however, found his conduct complateocuous.

Almost immediately following 9/11, anti-Arab and taNuslim
sentiment rose in Canada, likely fueled by spemiathat the Canada
represented a weak link in the North American “siéggwperimeter.®® The
Council on American-Islamic Relations and the Caad Muslim
Civil Liberties Association, recorded 110 incideotbarassment, threats, death
threats, attacks on personal property, physicaudiss and attempts to burn
down Islamic centres and places of worship inwreerhonths following 9/1£°
Police in Ottawa and Calgary reported that 'hateas doubled in the thirty-
day period after the terrorist attacks while policeMontreal, Calgary, and
Ottawa reported forty, twenty-four, and forty-fohate-related incidents,
respectively’’

Increases in public suspicion of Arabs and MuslimGanada are
undoubtedly spurred by the rising anti-Arab aniimuitie United States. In the
weeks following 9/11, the United States CommissiarCivil Rights set up a
hotline to handle claims of discrimination and laraent. Shortly after the
hotline’s installation, the number of calls reaclambroximately seventy per
hour?® Thersi reported that anti-Muslim hate crimes rose byaarditic 1,600
per cent between 2001 and 20®3.ouisiana Congressman John Cooksey
perhaps best expressed Arab- and Muslim-phobihérinited States when
made the following remarks in a in a state-widecadidress.

95 See Audrey Macklin, “Borderline Security” in DalieMacklem, & Roachsupranote 2, 383 for
a discussion of understandings of the border irctdmgext of the perceived link between immigratiomd
terrorism.

96 “Interim Report Card on Anti-Muslim Hate, Warns Récial Profiling Under Bill C-36,” online:
Council on American-Islamic Relations <http://wwitasvamuslim.net/ Feature_cair_reportcard.htm> (date
accessed: 1 May 2003).

97 Ibid.
%8 hid

99 See “Report on Hate Crimes & Discrimination AgaiAsab Americans: The Post-September 11
Backlash,” online: American-Arab Anti-Discriminatidommittee <http://www.adc.org/hate_crimes.htm>
(date accessed: 1 May 2003).
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The terrorist had a different look, a differentdac. . If | see someone (who) comes in that's got

a diaper on his head and a fan belt wrapped arthendiaper on his head, that guy needs to be
100

pulled over .X

Those people who argue in favour of profiling ore thasis of
nationality or citizenship as opposed to race temdniss the connection
between profiling and hate crirf&True, there is an important legal distinction
to be made between nationality or citizenship awkin some context. For
example, section 6 @harterlimits mobility rights to citizens. However, this
distinction in the context of the war against tesm appears rather flimsy
because national profiling still requires that induals from a certain racial
group remain the focus of scrutiny and suspi¢féms the Supreme Court of
Canada has said in another context: Whether allbeesrof the group attract
special scrutiny proves irrelevant just as pregpatiscrimination constitutes
gender discrimination regardless of whether all wonare subject to it?
National profiling is still racial profiling, albein allegedly scaled down form,
and there is no reason to assume that ethnicipgfilill be any less implicated
in a cycle of hate and stereotyping than raciafilimg of Arabs and Muslims
regardless of citizenship.

To some people, the harms faced by individuals begstified as an
appropriate price to pay in the War against Tesrorilndeed, the harms may
appear insignificant in relation to the objectifdighting terrorism. However,
consequences that may appear insignificant whemeden isolation or from
an abstract individual perspective become deepplpmatic when viewed
from a community perspective of systematic exclusidRacial profiling fuels
the conviction that Arabs and Muslims representdheigner within, regardless
of their citizenship statu§® Racial profiling excludes Arabs and Muslims from

100 Cooksey later apologized for his comments. “Raét Apologises For '‘Diaper On His Head'
Remark,” (21 September 2001) online: Ananova <H&@w.ananova.com /news/story/sm_404894.html>
(date accessed: 1 May 2003).

101 See Gross & Livingstorsupranote 61 at 1419 for a brief discussion of thisuangnt.
102 Supranote 52 at 195 (pdra Forest J.).
103SeeBrooks v. Canada Safeway Ltf.989] 1 S.C.R. 1219.

104 See for exampld,aw, supranote 15 at 533-34 where the Court observes thitigity analysis
under theCharter is concerned with the perspective of a personrgumstances similar to those of the
claimant.”

105 Transnationality represents a double-edged swtite should remember that the idea of

transnationality is not solely one where immigrdotsction as agents in maintaining diasporic tirg,can
be one where a state or its people brands iteniivith foreign membership, extraterritorializthgm into
internment camps, or ejecting them from memberghipugh violence against their bodieStipranote 69
at 1597-98.



316 OSGOODE HALL LAW JOURNAL [vOL.41,NOS 2& 3

“those who are imagined by the community as belogtp the community®®

“The subtext is that Muslims are a foreign elemaligns ... with no tenure to
citizenship, that they are here as sleeper tetsoris .’ Ultimately, the
relationship between racial profiling and racismats&erious doubt on both the
wisdom and efficacy of racial profiling as an amleim the War against
Terrorism.

V. CONCLUSION

Racial profiling represents a quest for simple arswo immensely
complicated questions. Unfortunately, there areeasy ways to prevent
terrorism*®® We will continue to live with some level of uncairity in a post
9/11 world, perhaps reaffirming Jean-Paul Sartokéém that “hell is other
people.*®Yet, those who turn to racial profiling as an afae for uncertainty
will find neither solutions nor comfort. Racial fitsng will produce only
illusions of security while heightening the disemgoment and sense of
vulnerability of racialized groups in Canada. Thisrao exit.
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107Michelle MacAfee, “Arab and Muslim Canadians Erelear of Collective Blame” (24 September
2002) online: The Canadian Press <http://cnewseaatCNEWSSeptl1/arab-cp.html> (date accessed: 1
May 2003).

108My article should be not be interpreted to meau tiiere should be no War against Terrorism if that
means finding those who were directly responsitniéfe events of September and preventing furtieckes.
My point is simply that racial profiling is neitheational nor necessary in the War against Tenmmaris
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