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[A] statute hath no auctoritie to prohibite norcmnfourme no ryghte of matrimonie: but as the
churche prohibiteth it, or confermeth it. And tHere if hit were prohibited, that no lordes sonne
shulde affie an housbande mannes daughter, or stivtieand if he dyd thaffiaunce to be voyde,
| thynke that statute were voyde.

Christopher St. Germaloctor and Student1531}

This statement, written by Christopher St. Gernmusa4 70 years ago,
appears today as a dusty relic of another conistitait era. St. German’s
assertion that matrimony, or at least a certairception of it, constitutes a
constraint upon Parliament is inconsistent withdbetrine of parliamentary
sovereignty developed in England during the sewsttecentury and later
exported in modified form to Canada and other fargtish colonies. It
would be unusual today for a judge to conclude tttatraditional conception
of marriage limits federal (and, by implication,opincial) parliamentary
authority in Canada. Yet, the recent cas&®4LE Canada Inc. v. Canada
provides such an example. BgALE, Justice Pitfield of the British Columbia
Supreme Court held that the federal ParliamenbiBipited from exercising its
exclusive authority over marriage, pursuant to eatisn 91(26) of the
Constitution Act, 1867 to alter the common law definition of marriagegdan
therefore, that Parliament cannot legalize sameysmxiages. Justice Pitfield
acknowledged that provincial legislatures have du¢hority pursuant to
subsection 92(13) (property and civil rights) tonfialize and recognize same-
sex relationships, but, given their lack of auttyooiver the capacity of people
to marry, the clear implication &GALEis that neither federal nor provincial
legislatures can enact same-sex marriage legislaligstice Pitfield may be
separated from St. German by nearly five hundradsydut he shares with him
a common approach to marriage and parliamentahpatit—namely, that the
one constrains the other.

TheeGALEjudgment can be viewed as part of a larger jutiicierative
about legislative authority and common, or unwniffaw. This theme is an old
one, but in Canada it has become more pronounatdanplicated in recent
years? Judges have confirmed that parliamentary sovetgignCanada is

1 Christopher St. Germabjalogue Between a Doctor of Divinity and a Studerihe Laws of England
ed. by T.F.T. Plucknett & J.L. Barton (London: SsidSociety, 1974) at 33Dgctor and StudehtDoctor
and Studentonsists of the First Dialogue, first published.B23, the Second Dialogue, first published in
1530, and thirteen additional chapters, entitedv Additionspublished in 1531. The above quotation is
taken fromNew AdditionsSee Plucknett & Barton, eds., “Introduction” at-xv.

212001] 95 B.C.L.R. (3d) 122 (B.C. S.CEdALH.
3 (U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C85, App. I, No. 5 Constitution.

4Seee.g.Dale Gibson, “Constitutional Vibes: ReflectionstbaSecession Referenaed the Unwritten
Constitution” (1999-2000) 11 N.J.C.L. 49; Robinié&tl, “References, Structural Argumentation and the
Organizing Principles of Canada’s Constitution” @2 80 Can. Bar. Rev. 67; Mark D. Walters, “The
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constrained by a number of unwritten principlesm8oof these unwritten
principles are treated as free-standing normssuitiices exterior to the written
Constitution(e.g., judicial independence and the rule of lavhile others are
treated as text-emergent norms derived from coméxtadings of written
instruments (e.g., federalism and respect for nities)> These two types of
unwritten constitutional law may be contrasted watkt-incorporated common
law principles that have been elevated to congiitat status and given a
normative footing within the writteBonstitution(e.g., Aboriginal rights§. The
principal difference among these categories istimieeptual distance between
the written constitutional texts and the practleghl rules enforced by judges
over legislatures: that distance is great for B&eding unwritten norms, less
so for text-emergent unwritten norms, and genesatiall or non-existent for
text-incorporated unwritten norms. As the distabegveen common law and
the written constitutional text increases, so dbeseed for judges to justify,
with a particular form of principled argument, dadons that characterize
common law as supreme over legislatures. The syistiof common law and
constitutional law ireGALE ultimately fails because Justice Pitfield wrongly
assumed that there is little or no conceptual diéstato cover between the
common law definition of marriage and the writ@onstitutionand little or no
need to offer a principled justification for theehtion of common law into the
Constitution

In this article | will explore the idea of marriage a common law
construct and suggest reasons why this construetotadbe considered as a
constitutional norm binding upon both federal andvincial legislatures.
Courts in Ontario and Quebec have concluded theticgduPitfield erred by
failing to subject the meaning of marriage in saktis@ 91(26) to the so-called
living-tree doctrine that secures interpretativenatpism in Canadian

Common Law Constitution in Canada: Returii.ex Non Scriptas Fundamental Law” (2001) 51 U.T.L.J.
91 [Walters, “Common Law Constitution”]; and Jearclair, “Canada’s Unfathomable Unwritten
Constitutional Principles” (2002) 27 Queen’s L.893

5 These labels are developed further in Walterspi@on Law Constitution”ibid. at 9798, relying
upon,inter alia, Manitoba Provincial Judges Assn. v. Manitoba (Migisof Justice)[1997] 3 S.C.R. 3
[Provincial Judgel Lamer C.J.C. (judicial independence is “at raptunwrittenconstitutional principle”
because its legal “home” is “exterior” to Canada'&ten constitutional texts at 63—64) [emphasisriginal];
Reference Re the Secession of Quebec from Cafidafi8] 2 S.C.R. 217Quebec Secession Referdnce
(unwritten principles of federalism and respectrfonorities “emerge” from a contextual “understarglof
the constitutional text itself,” and in particufaom the “political compromise[s]” that led to sp@gzwritten
constitutional provisions at 240, 261-262).

6 SeeMitchell v. Canada (M.N.R.J2001] 1 S.C.R. 911 at 927, McLachlin C.J.C. Agwral rights
enjoyed a common law status and were then elevateohstitutional status by ti@onstitution Agt1982
s. 35, being Schedule B to tanada Act 1982U.K.), 1982, c. 11Constitution Act 1982
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constitutional law.I think they were right in reaching this conclusibowever,
the living-tree doctrine will not be the focus offraomments. Instead, | will
concentrate on analyzing a proposition that isdally prior to and independent
of any consideration of the living-tree doctrine-e-tnechanical correlation
between marriage in the constitutional text andriage as defined at common
law. In Part Il, | will argue that how the issueapproached may affect the
manner in which the living-tree doctrine is appliadd in Part Ill, | will argue
that a proper consideration of legislative autlyoahd the common law in
Canada may lead to the conclusion that resoretuimg-tree doctrine may be
unnecessary to support Parliament’s jurisdictiogr@ame-sex marriage. First,
however, it is necessary to analyze the legal ehglts to the heterosexual
definition of marriage and, in particular, Justi€itfield’'s reasons for
concluding that the common law definition of mageais an entrenched
constitutional norm.

l. EGALE, HALPERNAND HENDRICKS

The issue of same-sex marriage is the subjectgal,Ig@olitical, and
moral debate in Canada and other jurisdictfogplying the Canadian
Charter of Rights and Freedorhthe Supreme Court of Canada has held that
at least certain legislative benefits granted ttetosexual spouses must be
extended to same-sex couptesnd both federal and provincial legislatures
have responded accordinghin light of these judgments, it was only a matter
of time before the heterosexual definition of mege itself was challenged
under theCharter.The definition of marriage as the union of one raad one

! Halpern v. Canada (A.G(R002), 60 O.R. (3d) 321 at 404—-411 (Div. Ct.)Fheme J. Halperr;
Hendricks c. Québec (Procureur générgP002] J.Q. no 3816 at paras. 111-122 (C.S.) (@endricks.

8 In the Canadian context, seg.Bruce MacDougall, “The Celebration of Same-Sexage” (2000-
2001) 32 Ottawa L. Rev. 235; Nicholas Bala, “Altimes for Extending Spousal Status in Canada”@200
17 Can. J. Fam. L. 169; Kathleen A. Lah&ge We ‘Persons’ Yet?: Law and Sexuality in Can@itiaonto:
University of Toronto Press, 1999) at 254-261; MarBailey, “How Will Canada Respond to Same-Sex
Marriages?” (1998) 32 Creighton L. Rev. 105; anecé&Woolley, “Excluded by Definition: Same-Sex
Couples and the Right to Marry” (1995) 45 U.T.l1431. For European developments, see Caroline Forder
“European Models of Domestic Partnership Laws: Fieéd of Choice” (2000) 17 Can. J. Fam. L. 371. For
the American context, saeg. William N. Eskridge, Jr.The Case For Same-Sex Marriage: From Sexual
Liberty To Civilized Commitme(itlew York: Free Press, 1996); and L.D. Wardle, “aleglaims for Same-
Sex Marriage: Efforts to Legitimate a Retreat fiotarriage by Redefining Marriage” (1998) 39 S. Tex.
Rev. 735.

o Part | of theConstitution Act, 1982being Schedule B to tH@anada Act 1982U.K.), 1982, c. 11
[Charten.

1001 v. H, [1999] 2 S.C.R. 3Egan v. Canadg1995] 2 S.C.R. 513.

1 Seee.g.Amendments Because of The Supreme Court of Caregisidh in M. v. H.S.0. 1999, c.
6; andModernization of Benefits and Obligations A8tC. 2000, c. 12.
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woman is a common law rather than statutory rulkeest in the common law
provincest? In Quebec, this definition was implicit in the BB6ivil Code of
Lower Canadayhich, on this point, applied until new civil cogeovisions
were confirmed by federal legislation in 2001; thasw provisions explicitly
define marriage as heterosextiathe heterosexual definition is also confirmed
by an interpretive provision in the fedeidbdernization of Benefits Att
These two recent federal statutes suggest thaaParht is resistant to the idea
of legalizing same-sex marriages.

Same-sex couples therefore resortecharter litigation in British
Columbia, Ontario, and Quebec to establish a tiglmarry, arguing that the
heterosexual definition of marriage found at comrtaam and, in Quebec, in
legislation, is a violation of section 15 equalitghts under th&harter that
cannot be justified under section 1. The argunmated in British Columbia in
EGALE, but it succeeded before the Ontario Divisional@mHalpern**which
held the common law definition of marriage invalahd before the Quebec
Superior Court irHendricks™ which held the statutory definition invalid. In
both Halpern and Hendricksthe judges declined to articulate an alternative
definition suspending the effect of their rulingstiwo years to give Parliament
time to develop a non-discriminatory approach torriage. The federal
government has responded to these decisions ofraws: first, on the legal
front, it insists that the heterosexual definitiaaf marriage is not
unconstitutional and it is therefore appeali@pernandHendricks second,
on the political front, it has initiated public cantations and parliamentary
deliberations on same-sex unions and marriade. November 2002, the

12 Seee.g.Layland vOntario (Minister of Consumer and Commercial Relas)(1993), 14 O.R. (3d)
658 (Div. Ct.).

13 See Arts. 115-185 C.C.L.C. These articles condriaegovern the validity of marriage in Quebec
by virtue of section 129 of th@éonstitutionuntil 2001 (see note 94 below). The heterosexathition of
marriage was made explicit by Quebec when the @@deamended in 1994. See Art. 365 C.C.Q., which
provides: “Marriage may be contracted only betwaenan and a woman expressing openly their free and
enlightened consent.” Insofar as this provisionctmd upon the federal power over marriage it was
ineffective until confirmed by federal legislatiomhich was enacted in 2001. Seéederal Law-Civil Law
Harmonization Act, No.,15.C. 2001, c. 4, s. 5: “Marriage requires the &ied enlightened consent of a man
and a woman to be the spouse of the other.”

14 TheModernization of Benefits and Obligations A8tC. 2000, c. 12, s. 1.1 provides: “For greater
certainty, the amendments made by this Act do fiettathe meaning of the word ‘marriage’, thatttse
lawful union of one man and one woman to the exaiusf all others.”

15 Supranote 7.
16 Supranote 7.

1 On November 12, 2002, the Minister of Justice mefi: the following question to the House of
Commons Standing Committee on Justice and Humam®RitGiven our constitutional framework and the
traditional meaning of marriage, should Parliantaké measures to recognize same sex unions asul, if
what should they be?” The bases for these delibasatind public consultations are found in Depantroé
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Department of Justice issued a discussion papéstigmests, whatever the
ultimate outcome on the legal front, on the pdditicont Parliament could elect
to do one of the following: (1) keep the heterosgxiefinition of marriage but
provide for a “civil union or domestic partnershigfuivalent to marriage for
same-sex couples; (2) legalize same-sex marriage$3) eliminate legal
references to marriage and, with provincial coofi@nacreate a neutral registry
for all conjugal relationships in its place, leayimarriage as a purely private
and religious designatiofiThe discussion paper concedes that the first mptio
would be legally and politically difficult iHalpernandHendricksare upheld
on appeal, an@GALE is reversed: a non-marriage equivalent for same-se
couples might still fail to meet constitutionalrstiards, in which case the paper
observes that Parliament could invoke the sectBamddwithstanding clause to
immunize it from e&Charterchallenge or resort to the second or third optidns.
The prospects for same-sex marriage in Canadbenefore far from clear, and
much depends upon the fateecfaLE Halpern andHendricksat the appellate
levels. The proposition articulateddgALE—that theConstitutionincorporates
the common law definition of marriage—was arguedduynsel but rejected by
the courts in bottdalpern and Hendricks There is no doubt that it will be
argued again at each of the three provincial cafréppeal and potentially at
the Supreme Court of Canada. The argument raigeBling questions about
the relationship between written and unwritten titunsonal law and it is worth
considering in detalil.

In EGALE, Justice Pitfield accepted tHaharterrights to equality were
infringed by the common law definition of marriabat concluded that the
infringements were justified pursuant to sectionThis conclusion was,
however, an alternative ground for rejecting tlaal The primary ground was
his conclusion that the common law definition ofrieaye had been entrenched
by subsection 91(26) of ti@onstitution Justice Pitfield presented his reasoning
in this respect as a traditional federal divisidrpowers analysis. He began
with the proposition that the entire range of l&dige authority in Canada is
divided between federal and provincial legislatimgsections 91 and 92 of the
Constitutionand that it therefore “permits one or other, bat both, of
Parliament or the provincial legislatures to enegislation that will publicly
sanction and recognize same-sex relationshfpdg narrowed the potential
heads of power under which same-sex relationshightrfall to the federal

JusticeMarriage and Legal Recognition of Same-sex UniénBiscussion PapeiOttawa: Department of
Justice, 2002).

181hid. at 21-27.
191pid. at 22-23.

20 EGALE supranote 2 at 142.
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power over marriage and divorce pursuant to sulmse®1(26) and the
provincial power over property and civil rights puant to subsection 92(13).
Earlier in his judgment he asserted that, in treeeabe of a statutory definition,
marriage is a “relationship defined by common unige-made, law?? and he
adopted the definition articulated by the Houskarfls in 1866 that marriage
is “the voluntary union for life of one man and ameman, to the exclusion of
all others.®® The transformation of this common law definitiontd a
constitutional constraint on Parliament came swvitid without much analysis.
“There is nothing to suggest,” stated Justice &dfi “that ‘marriage’, in s.
91(26), was used in any context other than itsllegatext as understood in
1867.” Federal legislation changing the common definition of marriage
would therefore be an unlawful attempt to “unilatgr amend the
Constitution.?*He acknowledged that ti@onstitutionis generally regarded as
“a living tree capable of growth and expansion” #&mat its provisions are not
to be read in a “narrow and technical” way buteatshould be given a “large
and liberal” reading allowing “development througgage and conventio®:”
However, he refused to apply this living-tree releonstruction to subsection
91(26). “None of the words [in sections 91 andt®2} have been construed in
a liberal manner'—such as Banking or Trade and Cerne for
instance—"were legal relationshipseated by the common ldvie said; non-
legal words permit a “fluid interpretation,” but ves referring to “legal
construct[s],” such as marriage, do Aotherefore the federal marriage power
in subsection 91(26) must retain its original comnteow boundary, one that
excludes same-sex relationships. Justice Pitfieldcladed that same-sex
relationships are “a matter of civil rights” ungovincial jurisdiction pursuant
to subsection 92(13) and that a provincial legiskatcould provide for the
“formalization and recognition” of same-sex relagbips “should it wish to do
so0.”?’

Although the analysis of constitutional authorityeo same-sex
relationships irEGALEIs presented as a traditional division-of-power@gsis,
it is not traditional. Justice Pitfield is clearoak two things: Parliament cannot
legalize same-semarriages but provincial legislatures may formalize and

L Ibid. at 142-143.

%2 |bid. at 138.

23 Hyde v. Hyde and Woodmang@866), L.R. 1 P. & D. 130 at 130 (H.L.).
24 EGALE supranote 2 at 143.

2 Edwards v. Canada (A.G[1930] A.C. 124 at 136 (P.C.), Sankey L.C.
26 EGALE supranote 2 at 144-145 [emphasis added].

2T |bid. at 147.
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recognize same-serelationships That leaves the obvious question: Can
provincial legislatures select marriage as a meahdormalizing and
recognizing same-sex relationships? Unless theytharreasoning iBEGALE
means that neither federal nor provincial legiskedumay legalize same-sex
marriages. It must therefore be concluded thatdmstitutionalization of the
common law definition of marriage results in sonmagtthat, on the traditional
view, is not supposed to exist: a “gap” or “hiatuslegislative power between
sections 91 and 92 Courts have traditionally assumed that the sotpgse of
the heads of power listed in sections 91 and 9@ divide otherwise plenary
legislative power between two levels of governmant], therefore, within the
internal confines of those sections, the only litoithe power conferred by
section 91 is section 92 and vice veiSBEhe two sections must be read together
to ensure a continuum of legislative povfeand attempts to limit legislative
authority by isolated consideration of the attrésubf a particular head of
power are “meaningless or at least defecti&lsing the common law concept
of marriage as the limit to federal legislative g@tence over marriage is
therefore defective—unless it can be said thatadbemon law limit is
necessary to prevent federal incursion into a pi@al sphere of legislative
competence.

What sphere of provincial legislative authority uabe infringed by
a federal law legalizing same-sex marriage? Isett@eprovincial same-sex
marriage power—a provincial power to either legalor prohibit same-sex
marriages? Justice Pitfield did not suggest thexetvas, and for good reason.
The text of theConstitutionmakes marriage a federal matter (section 91(26))
and solemnization of marriage a provincial matsection 92(12))—the former
covering capacity to marry, the latter the procedunecessary to matfy-and
it cannot be argued that a provincial power over ¢hpacity of same-sex
couples to marry exists. Provinces may formalizd eecognize same-sex
relationships, but they may not select marriagia means of doing so, hor may
they prohibit same-sex marriages.

28 Great West Saddlery Co. v. The Kifit921] 2 A.C. 91 at 114-115 (P.C.), Haldane V.
29 Bank of Toronto v. Lamb§l887] 12 A.C. 575 at 588 (P.C.), Hobhouse L.

80 Paquet v. Pilot Corporatiorf1920] A.C. 1029 at 1031 (P.C.), HaldaneReference Re Waters and
Water-Powers[1929] S.C.R. 200 at 217, Duff J.; aAtberta (A.G.) v. Canada (A.G[1939] A.C. 117 at
129-130 (P.C.), Maugham L.C.

sl Albert S. Abel, “The Neglected Logic of 91 and 92969) 19 U.T.L.J. 487 at 499.

82 Leslie Katz, “The Scope of the Federal Legislatvghority in Relation to Marriage” (1975) 7
Ottawa L. Rev. 384.
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Legislative provisions in Alberthdand Quebetthat purport to define
marriage as heterosexual are, at best, declarafdahge (traditional) common
law and civil law definitions, respectively, andnoat, as a matter of
constitutional law, prohibit the federal Parliamémm enacting legislation
legalizing same-sex marriages (a point that couies€uebec acknowledged
in argument irHendricksand that, at any rate, became moot once Quebec’s
legislation was confirmed by federal legislatidtipdeed, because the common
law and civil code rules governing capacity to mafall within federal
legislative competence, these provincial statuteddcnot even prevent the
judicial reinterpretation of the common law or tisdde rules to permit same-
sex marriage. Furthermore, if courts must reinttrifre common law and civil
code definitions of marriage to include same-seonsin order to secure
Chartervalues, then sudBharterdriven reinterpretations cannot be precluded
by provincial attempts to immunize the heterosegeaéhition of marriage from
Charterreview by use of the section 33 notwithstandingista(as Alberta’s
Marriage Actpurports to do§®

Given the federal power over capacity to marryghestion remains:
What provincial power would be infringed by a felesame-sex marriage law?
The essence of Justice Pitfield’s argument isshah a law would infringe the
exclusive provincial power under subsection 92¢@3prmalize and recognize
same-sex relationships by means other than martiggeortrayed same-sex
relationships as a zero-sum game, with one or therdout not both of
Parliament and provincial legislatures having jidton to sanction and
recognize same-sex relationships. Once he found-samrelationships to be
a matter of civil rights under provincial jurisdimt, it followed (according to
the zero-sum premise) that a federal same-sex agartaw would beiltra
vires This reasoning has at least the look of a tradatiativision-of-powers

33Marriage Act R.S.A. 2000, c. M-5, s. 1(c), defines marriagenaaning “a marriage between a man
and a woman.”

34 Art. 365 C.C.Q. limits marriage to opposite-sexigles (see note 13 above). For judicial doubts
regarding the constitutionality of this provisieegDroit de la famille-2161[1995] R.D.F. 237 at 239 (C.S.),
Senecal JM.C. v. M.M, [2001] R.J.Q. 518 at 526 (C.S.), Guthrie J.damfirmatory federal legislation see
supranote 13.

35Broddy v. Albertg1982), [1983] 41 A.R. 255 (C.A.) upheld the vilidf an Alberta statute on the
capacity of relatives through adoption to marrytenbasis that it related to adoption, a provinuiatter. The
preamble to Alberta’Marriage Act supranote 33, purports to link the heterosexual deééinibf marriage
to a provincial head of power in a similar manséafing that the definition is “fundamental in coiesing
the solemnization of marriage,” which is a provaichatter under s. 92(12)). However, if the soleration
power permits provinces to define capacity to matig federal power over marriage would be reddced
nothing. For Quebec’s position lendricks seesupranote 7 at para. 123.

36 Section 1.1(a) of Alberta’Marriage Act supra note 33, provides that the Act “operates
notwithstanding ... provisions of sections 2 and I5mf theCanadian Charter of Rights and Freedgins
a provision made pursuant to s. 33 of @terter.



84 OSGOODE HALL LAW JOURNAL [voL.41,nO. 1

analysis (although it still leaves the above-ngag over same-sewarriage);
however, it played at best a secondary roleGaLE The stated reason given
by Justice Pitfield for the conclusion that a fedesame-sex marriage law
would be unconstitutional is that it would violatecommon lavdefinition of
marriage, a limitation on subsection 91(26) thatidentified without any
reference to competing provincial powers.

In the end, it must be said that the languagedinLE of the federal-
provincial division of powers obscures what amotnits very different sort of
constitutional reasoning, one in which a substantather than a division-of-
powers limitation is imposed on legislative authorThe common law limit to
the federal marriage power is not required to pmefexleral infringement of an
exclusive field of provincial legislative authorityather, it stops federal
legislation even when no provincial power wouldrifgnged. Justice Pitfield’s
zero-sum premise—that one or the other, but ndt, betels of legislature may
formalize and sanction same-sex relationships—gisiisuspect. Consider, for
example, constitutional authority ovepposite-sexelationships. Provinces
have the authority pursuant to subsection 92(13legislate on issues of
property rights; child adoption, custody, and welf&tas they relate to married
spouses, and they have the authority to recogmde@malize non-marital
opposite-sexconjugal relationships and to extend to thoseticglahips
provincial legislation on married spouses relatmgroperty and childref.If
the federal power over opposite-sex marriages cagxst with this provincial
power to recognize and sanction non-marital oppesiix relationships for the
purposes of regulating matters of provincial juiétidn, there is no reason to
think that a federal power to legalize same-sexiages would interfere with
the provincial authority to recognize and sancsame-sex relationships for
similar purposes. Nova Scotia legislation definesnimon-law partner” in a
gender-neutral manner and permits both oppositesséxsame-sex couples to
make “domestic-partner declarations” to claim darpaoperty rights enjoyed
by married spouse8The authority of the province to formalize andogwuize
such non-marital opposite-sex and same-sex refdtipain this manner for the
purposes of regulating property law issues thawfighin provincial legislative

7K. v. K.(1975), 53 D.L.R. (3d) 290 at 298 (Man. C.AZxcks v. Zackg1973] S.C.R. 891; and
Derrickson v. Derrickson[1986] 1 S.C.R. 285.

38Reference Re Adoption Aft938] S.C.R. 398\atural Parents v. Superintendent of Child Welfare
[1976] 2 S.C.R. 751Reference Re B.C. Family Relations,At®82] 1 S.C.R. 62.

39 Indeed, the absence of provincial recognition ppasite-sex relationships for the purpose of
extending benefits given to married spouses ispime cases, a violation of section 15 ofGharter. See
Miron v. Trude) [1995] 2 S.C.R. 418.

40An Act to Comply with Certain Court Decisions and/todernize and Reform Laws in the Province
S.N.S. 2000, c. 29.



2003] EGALEand the Status of Marriage 85

competence is not inconsistent with the right gfagite-sex couples in Nova

Scotia to marry if they have the capacity to dosder federal laws relating to

marriage. Nor would it be inconsistent with thehtigf same-sex couples in

Nova Scotia to marry, if such a right existed. o, while there is clearly a

provincial authority to regulate certain aspectsarhe-sex relationships, there
is no area of exclusive provincial authority thatuld be infringed by a federal

same-sex marriage law.

The effect oEGALE, then, is to recognize the common law definitibn o
marriage not as a mere dividing line between praairand federal powers but
as a substantive, constitutionally entrenched jpiadhat limits federal and
provincial legislative authority in Canada absalutt is for this reason that the
case presents an opportunity to explore some dfiffieult theoretical issues
surrounding the relationship between common, orriitem, law and supreme
constitutional law in Canada, particularly the sfign of how mere common
law principles that are normally subject to parléantary sovereignty come to
occupy a position within th€onstitutionthat defines and limits parliamentary
sovereignty at both federal and provincial levéisexploring this issue, the
internal divisions between federal and provin@agis$latures are not important;
the real question is how unwritten, or common lprinciples obtain a status
within the constitutional hierarchy such that tloewtrol or limit all sources of
legislative authority in Canada.

As noted at the outset, courts now acknowledgetbemeral types of
common, or unwritten, laws with supreme constitgicstatus that are therefore
binding upon both federal and provincial legislatirfree-standing unwritten
norms, text-emergent unwritten norms, and text+ipeated unwritten nornds.
The first two types are genuinely unwritten, in gemse that their normative
force as supreme laws cannot reasonably be ascalild written parts of the
Constitution the third type, however, contains norms that, it@vbeen
incorporated into the writte@onstitution obtain their constitutional force
directly from the writterConstitution Given this difference, there will be less
need for judges to justify the identification afténcorporated unwritten norms
as supreme constitutional laws than is the cask fréte-standing or text-
emergent unwritten norms. In theory, at leastctivgstitutional status of text-
incorporated norms derives not from judicial justfion but from a
constitutional settlement reached and justifiedtly political actors who
framed the written constitutional text. The samenca be said of free-standing
and text-emergent unwritten norms, so convincirdgy@ncipled independent
justifications for their status as supreme cornttitial laws must be given by
judges, justifications that will usually involveent integration of legal analyses

41 See notes 5 and 6 above.
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with moral, political, and historical analys®s.

Even in relation to text-incorporated common lawms, however,
there will likely be at least some conceptual distabetween the common law
rule being incorporated and the written provisibattis purported to achieve
the incorporation. Similarly, there will be someedefor a principled
justification for the conclusion that the writteext actually serves to
incorporate the common law norm. In fact, there s few examples of
written constitutional provisions that expresslgadmporate common law or
unwritten norms. The language of section 35(1) i €onstitution Act,
1982—"existing aboriginal and treaty rights are heretgcognized and
affirmed”—is perhaps as direct as tBenstitutiongets in this respect, yet
courts have still rejected the suggestion that Agoal rights are restricted to
the common law as it stood in 198X he language of subsection 91(26) is far
less direct than that of section 35(1). It does exqlicitly incorporate the
common law definition of marriage as a limit ondeal legislative sovereignty;
to the contrary, in the words of William Ledermdn,seems to allocate
legislative power over a “class” of “actumid potentialaws.™* Of course, this
power has limits. It is restricted by competingdeeaf provincial jurisdiction
listed in section 92, by other parts of the writBamstitution(e.g., theCharten,
and by unwritten principles that have been heltbton part of the supreme
Constitution It is not at all clear from the written text, hever, that in addition
to these limitations, this power, and by implicatiprovincial legislative
authority as well, is limited by aa priori conception of what marriage is or
what marriage could legitimately be. Nor is it ¢cl#@at even if soma priori
conception of marriage limits federal (and by irogtion provincial) legislative
authority that conception is the narrow common ¢efinition of marriage or
a broader gender-neutral definition. The use ofsaargh conception, narrow or
broad, that is not dictated by the need to prevederal incursion into
provincial legislative territory will lead to a domally awkward gap in
legislative power between sections 91 and 92. Hetiee justification for
adopting any such conception of marriage (narrolaroad) as a limitation on
the federal marriage power would have to explaity whdeviation from the
traditional approach to legislative power undetisas 91 and 92 is required.
Such deviations may be justified. It has been Heltexample, that sections 91
and 92 do not exhaust all legislative power in @arlaut must be read in light
of unwritten constitutional principles securingidesl spheres of Aboriginal

42 See generally Walters, “Common Law Constitutianipranote 4.

43R. v. Sparroyw{1990] 1 S.C.R. 1075 at 1106, Dickson C.J.C.laafebrest J.Delgamuukw v. British
Columbig [1997] 3 S.C.R. 1010 at 1106-1107, Lamer C.J.C.

44WiIIiam R. LedermanContinuing Canadian Constitutional Dilemmas: Essayshe Constitutional
History, Public Law and Federal System of Canéifilaronto: Butterworths, 1981) at 229 [emphasiseaiid
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self-government: Assuming that this first point can be satisfadyatdressed
and the conclusion is that legislative sovereigimyCanada is restricted
absolutely by soma priori conception of marriage, the case must still be made
for saying that it is the common law definitiontrat than some other definition
that represents the constitutionally entrenchedhitieihn of marriage. If the
common law definition of marriage is treated asnporated by the mere use
of the word “marriage” in subsection 91(26), th&taince between this common
law definition and the written language of subset81(26) suggests the need
for judicial justification on the above two pointBat approximates the
analytical rigour that accompanies the judicialniification of unwritten
constitutional norms of a free-standing or text-sgeat sort. It needs a
demonstration that inclusion of the common law efmage within Canada’s
supreme constitutional law is necessary for thectiiral coherence of the
Constitutionas a whole in light of the moral, political, arat&l values that it
aspires to embrace and protect.

In EGALENO such rigorous principled justification for imporation was
given. The only justification Justice Pitfield gawas what may be called a
modified original-intent argument. He acknowledgkdt the meanings of
constitutional words and phrases evolve undelitiregttree doctrine, but only
non-legal words and phrases; constitutional promssithat refer to legal
constructs, including those created by the commaniinust retain the original
meanings intended by the framers of @anstitution Justice Pitfield did not
referto historical evidence to identify the fragiéntentions about marriage but
simply observed that “[t]here is nothing to sugy#sit marriage was not used
in 1867 in its common law sense. Elsewhere inddginent he asserted that
marriage had a deep social, religious, and moraning in 1867 and was
considered by the framers to be of such “pressimy substantial national
importance” as to warrant its inclusion within feal@uthority!® Under his own
modified original-intent theory, however, the cargibn that the framers
thought marriage was important would not, on itsnpvimmunize the
constitutional reference to marriage from the liy4nee rule of construction. To
escape the living-tree rule, it was necessary fdatg to his theory) to
demonstrate that the word or phrase the framerséladted was a reference to
a legal construct. Yet Justice Pitfield offeredargument in relation to this
particular point: the equation between common laa eonstitutional law
references to marriage was automatic, mechaniedliramediate. He did not
acknowledge any conceptual distance between contamoand written text
that needed explaining: the use of a supposedhnteal legal term by the

45 campbell v. British Columbia (A.G(2000), 189 D.L.R. (4th) 333 (B.C. S.CQdmpbel.

46 EGALE supranote 2 at 160.
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written text was presumed to be a reference totéedinical legal term.

Justice Pitfield’s approach to t@enstitution the common law, and the
living-tree doctrine is novel and will not likelyussive on appeal; it was
rejected in bottHalpern and Hendricks Justice Pitfield must be wrong to
conclude that marriage is “the only word in eitse®1 or 92 [referring to a
legal] construct.*” If his approach to marriage were applied consibtetihen
federal and provincial legislatures would be pritkith from altering the 1867
definitions of bankruptcy, insolvency, patents, yraghts, naturalization, and
aliens. Also, the application of a different rufeconstruction to legal and non-
legal words and phrases in ti@onstitutionwould threaten interpretative
coherence. Once a dynamic living-tree principkcisepted as a general rule of
constitutional constructioff, it follows that the coherent growth of the
Constitutionrequires its consistent application to all paftthe document; to
exempt some words and phrases, but not others, dtdeast the possibility of
organic development over time may result in a de@at and unhealthy
constitutional tree.

In the following analysis | will assume that theldee to apply the
living-tree doctrine was an error. | will arguettiraaddition to this error, there
is a general assumptiondcALEabout the relationship between constitutional
law and common law that is problematic and requingsosure and distinct
analysis, and that by focusing on the living-tregue alone this underlying
problem may be obscured. It is important to obstraethe approach FEGALE
to the relationship between common law and coristital law is based on two
distinct propositions. The first proposition is tharitten constitutional
references to concepts created by the common lavtmeuaken as entrenching
the common law at the time th@onstitution was framed. The second
proposition is that the living-tree rule of constiion that generally applies to
theConstitutiondoes not apply to these common law constitutismatds and
phrases. Even if we assume that the second prapoisifalse (as we must) we
are left with the first proposition, and it raifaadamental concerns about the
theoretical relationship between common law angttutional law in Canada
that | wish to explore. In the next two parts Iwhilerefore focus upon the first
proposition; I will argue in Part Il that the equat of constitutional words with
pre-existing legal constructs may in many casesbppropriate and may

47 lbid. at 145.

48 For a discussion regarding the general acceptiiite rule, see Peter W. Hogg, “The Charter of
Rights and American Theories of Interpretation"§1p25 Osgoode Hall L.J. 87 at 97—-98. For receditjal
support for the living-tree doctrine s€riebec Secession Refergragpranote 5 at 248Reference Re
Amendments to the Residential Tenancies Act (N1996] 1 S.C.R. 186 at 209—210ntario Hydro v.
Ontario (Labour Relations Board)1993] 3 S.C.R. 327 at 404; aBdnada (A.G.) v. Mossp[1993] 1 S.C.R.
554 at 618.
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distort the manner in which the living-tree rulecohstruction operates. | will
argue that the treatment of marriage as a legaltonert is a good example of
this potential danger. In Part Ill, | will argueatha proper consideration of
common law and legislative authority in Canadianstitutional history may

render the application of the living-tree doctrimenecessary in relation to
certain areas of legislative authority that haverbleistorically constrained by
common law notions—and that, again, the exampieasfiage illustrates this
point.

II.  MARRIAGE AS A “LEGAL CONSTRUCT”

The argument iEGALEthat marriage is a relationship “created by the
common law* and that this common law meaning was entrencheth&y
constitutional reference to marriage is premised particular jurisprudential
vision about the nature of law and what it mearsaipthat an idea, principle,
or norm has a common law status. Underlyi@pLE is a form of legal
positivism according to which social, religious, moral norms are legally
irrelevant until acknowledged as law by a legiglatwor court; once
acknowledged by positive law, that law exists ashsindependently of
whatever social, religious, or moral context it htighave. From this
perspective, “marriage” can be characterized aswayirical artifact created by
common law judges and fixed by them with a certaganing. When another
piece of positive law, th€onstitution uses the same word, there is, from this
positivist perspective, no other legally relevaohcept to which that word
could refer except this detached common law attifac

Before this reasoning can be assessed, it is regessexplore the
senses in which an idea like marriage can be sadjby a common law status.
It is beyond the scope of this article to develdpligurisprudential analysis of
this issue, so | will limit the inquiry to a consigtion of how common law
judges characterized marriage historically; afterJastice Pitfield’s analysis
hinges on the assumption that judges and legislatdr867 would have shared
the positivist approach to marriage that he dewadop will begin with a
discussion of marriage at English common law amah tbonsider the law of
matrimony in the colonial context with particulanghasis on pre-confederation
Canadian law.

A. Marriage and English Common Law

The relationship ofiusband and wifewrote Sir William Blackstone,

49 EGALE supranote 2 at 145.
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is “founded in nature” though modified by “civil siety.”® Thus, the
prohibitions on polygamy and divorce—two importaatts of the definition
of marriage as the union of one man and one wowlifé—were described
by Blackstone as derived from “natural law,” “caraw,” and “divine revealed
law.”* English law turned to the law of nature and calaam—which were
both closely associated with the continental awiltradition—because it had
no law of marriage of its owtt.In England, matrimonial issues fell within the
jurisdiction of ecclesiastical courts:[T]hose Courts alone,” observed Lord
Campbell, “took direct cognisance of the validifynearriage; and when the
guestion arose incidentally before the common-laslgés™—as it often did in
actions for dower or other property rights—"theyereed themselves to the
Bishop as the ecclesiastical Judge, and were gegldmnthe certificate, which
he returned? These “Courts Christian” remained under the supienv of the
See of Rome until 1533 and did not lose their dicison over matrimonial
causes until 185%.The ecclesiastical courts applied not common latie
canon law of Rome, @orpus iuris canoni¢iwhich originated in papal decrees,
the earliest of which dated from the twelfth cepfiir

The failure by papal delegate judges to dissoleentarriage of Henry
VIIl and Catherine of Aragon was one of the facteesling to England’s break
with Rome in 1533-153%,a break confirmed by the first statute of Elizébet
I's reign, theAct of Supremacy, 1558After the Reformation, the canon law
of marriage, or at least those parts of it not hgistent with the Reformation
or repealed by statute, continued to be appligéigfish ecclesiastical courts,

50 Sir William BlackstoneCommentaries on the Laws of Englardl. 1 (Oxford: Clarendon Press,
1765) at 410 [emphasis in original].

L ibid. at 423, 428-29.

52 Frederic William MaitlandRoman Canon Law in the Church of Engld¢hdndon: Methuen & Co.,
1898) at 39-40.

o3 Collins v. Jessotl704), 6 Mod. 155 at 157 (K.B.Jesson v. Collin§l704), 2 Salk. 437 (K.B.).
54R. v. Millis (1843), 10 Cl. & Finn. 534 at 758 (H.L)[lis].

55R.H. HelmholzMarriage Litigation in Medieval Englan@Cambridge: Cambridge University Press,
1974) at 3; William S. Holdswortt History of English Laywvol. 4 (London: Methuen & Co., 1924) at
235-236.

56 Maitland,supranote 52 at 2; Blackstonsypranote 50 at 82.

57Appeals to Rome were prohibited and the King'ssopacy over spiritual matters was confirmed by
theAct in Restraint of Appeals, 15334 Hen. VIII, c. 12 and thact of Supremacy, 15326 Hen. VIII, c.
1.

58An Act Restoring to the Crown the Ancient Jurisditbver the State Ecclesiastical and Spiritual,
1558-15591 Eliz. I, c. 1.

59Proctor v. Proctor(1819), 2 Hag. Con. 292 at 300—-3®tqctor]. In general see Holdswortbuipra
note 55 at 272.
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although a new theoretical foundation evolved tpl@&x its place within
English law. By tracing through this evolution, theecise sense in which
marriage was considered a common law construevisaled.

In Doctor and Studentvritten just before the Reformation, St. German
identified canon law and common law as distinctses of lawf’ His purpose
was to offer a restrictive interpretation of thepe of “the lawe canon” and
“the popes prerogatyuéibut he did not question the prevailing assumption,
that in relation to spiritual matters, includingethasic definition of marriage,
the church law of Rome did prevail—even to the pofrrendering conflicting
Acts of Parliament “voyde®® The post-Reformation legal discourse was
markedly different. In his report @audrey’s Casg® Coke stated that thict
of Supremacy, 1558id not introduce “a new law” but was “declaratoo§the
“ancient laws of the realm” by which the Crown redays had “plenary and
entire power” over “all causes ecclesiastical angeral.’® However, Coke
maintained the clear distinction between temporal apiritual laws. The
“temporal laws of England” governed “temporal cayséut “in causes
ecclesiastical and spiritual ... the conusance whidedong not to the common
laws of England ... the same are to be determinediacided by ecclesiastical
judges, according to the King’s ecclesiastical lafthis realm.®® In a long list
of such causes that “belong not to the common lalwesjncluded “rights of
matrimony.”® Thus, after the Reformation, tberpus iuris canonicivas given
an indigenous legal root fitting for England’s ipgadence from Rome: its
force in England derived not from papal authority from local “consent and
custom.®” It remained a discrete body of law, separate suisely and
institutionally from the common law and the comnfaw courts.

This general explanation was adopted and refin&litdatthew Hale.
He divided English law inttex non scriptaor laws derived from immemorial
usage and custom, alek scriptg or laws derived from legislative authorffy.

60 St. Germansupranote 1 at 31-71.
%1 bid. at 238ff.

62Ibid. at 246ff. See also St. Germdrid. at 315-340. Regarding parliament and marriagesigera
note 1.

63 1596), 5 Co. Rep. 1a (K.B.).
54 1bid. at 8a-8b.
55 bid. at 8b-9a.

66 Ibid. at 9a. Also, seibid. at 40a (ecclesiastical causes are “exempted thenjurisdiction of the
common law”).

57 Ibid. at 9a.

68 Sir Matthew HaleThe History of the Common Law of EnglaBd ed. (London: T. Waller, 1739)
at 1-2.
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He then dividedex non scriptanto two categories: the “Common Law in its
usual and proper Acceptation,” or general and loaatoms acknowledged in
common law courts, and “particular Laws,” or thevd¢aapplied in admiralty,
military, and church courfS.In Hale’s scheme, canon law wag non scripta
because the various papal decrees were part ofsBrigiv only by virtue of
“immemorial Usage and Custor’.”English law never acknowledged any
“Foreign” legislative authority? rather, canon laws had been “transposed ...
into the Common and Municipal Law$through local usage. As such, canon
laws were Leges sub graviori Le§eand the “Common Laws” retained a
“Superintendency” over themMFor Hale, canon and common law were clearly
distinct, but his analysis indicates that the diibn was beginning to erode in
subtle ways.

To Blackstone, this process of erosion was everensaplicit. He
repeated Hale's analysis—that tteepus iuris canoniailerived its authority in
England from immemorial usage and custom and wasefhre part of
England’slex non scripta—but he described this body of unwritten law, of
which canon law was a part, as the “common lawewmon scripta of the
realm’* In other words, Blackstone used common law aniarsym for Hale’s
lex non scriptahowever, in this context he meant it in an unmbareénse of
common law that remained distinct from the discbetdies of law it covered,
including canon law and the common law “in its ct&f and more usual
signification.™®

By an important shift in the use of the term “conmtaw,” Hale and
Blackstone were able to assert something that @okeaudrey’'s Casalid
not—that ecclesiastical law (and with, it the lafamarriage) was both a part
of and separate from the English common {&Nineteenth-century English
judges accepted this theoretical explanation. Cdaanobtained status in
England not as a “foreign” law, said Lord Blackbumrii881, for although it
was not part of the common law in the “narrow séeriseould, like equity, be

%9 bid. at 24.

01bid. at 26-28.

" ibid, at 27.

2 bid. at 28.

3 bid. at 43.

4 Blackstonesupranote 50 at 67, 80, and 82.
S Ibid. at 67.

76 The theory was no doubt implicit in Coke’s repbe:asserted that “by the ancient common laws of
this realm ... the King is the only supreme goverasvell over ecclesiastical persons, and in eiedtsal
causes, as temporal,” thus suggesting an umbegiksesof common law: S&audrey’s Casgesupranote 63
at 40a.
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regarded as part of the common law in its “widensse”™ Indeed, the
emergence of this umbrella sense of common lawchvieimbraced the
customary adoption of thedrpus iuris canonicin England, reflects the shift
to a modern conception of common law as any safrlzav acknowledged by
judges but not derived from legislation. The in@aof marriage law under the
common law umbrella did not mean, however, thag@sdceased to view
marriage as derived from the cultural, moral, aligiious traditions of Europe.
“[A]ll Christian Europe being one great moral téori,” said Lord Brougham
in 1844, “[tlhe presumption is that the English ltamaching marriage is the
same with the general law of Catholic Eurofe![T]he whole of our
matrimonial law” in “matter and form,” said Sir Wdm Scott in 1819, is
“constructed upon” and has as “its entire roothe ancient canon law of
Europe.™

As mentioned, the English common law of marriagenawledged
both ecclesiastical and natural law sources. Indéeghay be said that a
marriage law with continental origins was palatablénglish judges in part
because its civil and canon law manifestations wegarded as mere reflections
of a natural law common to all nations. Marriagéist merely either a civil or
religious contract,” ruled Scott in 1795, but “antract according to the law of
nature, antecedent to civil institution” arising Herever two persons of
different sexes engage ... to live together ... forghecreation and bringing
up of children.® In Dalrymplev. Dalrymplg®* Scott stated that marriage is “a
contract of natural law” between “two individualsdifferent sexes,” and that
the institution of marriage “is the parent, not téld, of civil society”; civil
and religious sanctions may have been “superaddetiis institution, but its
essence was determined by the law of n&fureleed, the classical natural law
tradition that informed English and other Europdaws characterized
matrimony as the moral precept upon which civil goalitical society
depended. According to Samuel von Pufendorf, Jaluké, and Jean Jacques
Burlamaqui—who were influential for common law lasvg like

77Mackonochie v. Lord Penzan@881), 6 A.C. 424 at 446, Blackburn L.J. SimilaByr John Nicholls
stated inWilson v. M’'Math(1819), 3 Phill. Ecc. R. 67 at 79 (Peculiars Cnt@ebury): “the whole canon law
[now] rests for its authority in this country upmteived usage”; “it is not binding here proprigatie” but
is “part of the common law of the land, as a pathe lex non scripta.”

8 Millis, supranote 54 at 691, 722.

& Proctor, supranote 59 at 296, 301.

80 Lindo v. Belisario(1795), 1 Hag. Con. 216 at 230-231.
81 1811), 2 Hag. Con. 54.

82Ibid. at 63ff. See alshlillis supranote 54 (“marriage ... [is] a civil contract flowirfigom the natural
law” at 806 and “the institution of marriage is etdhan any law; it may be said to exist by the wam law
of all mankind” at 811).
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Blackstone—marriage was originally a pre-political patural, state in which
men and women united for the purpose of havingrarsihg children. It was
commonly assumed by these theorists that husbatisdiural authority over
wives and that, from the combination of several ifié® together under a
commorpaterfamilias the first political societies emerg&iMatrimony,” said
Pufendorf, is the “source of families and furnisteesit were, the material for
the establishment of governments and statasjrriage, he concluded, was the
basis of “organized social orde¥.Notwithstanding this theoretical-historical
link to public institutions, marriage was regardad both Roman law and
English law as a quintessential “private law” matte

The two basic features of this classical natura kaccount of
matrimony—procreation and authority of husbands roweéves and
children—were premised on the assumption that axgerivas heterosexual. If
homosexuality was addressed at all by such writensgs only to condemn it
as a violation of natural la#.It should be noted, however, that the natural law
account of marriage and sexual relations was aciadard theoretical and may
not have been wholly reflective of practical raafit As Justice Blair observed
in Halpern scholars have recently argued that same-sexiomthips
occasionally received various forms of official séon and were acknowledged
as a form of marriage, at least in ancient and,lasser extent, early medieval
times®®

B. Marriage and Empire: Accommodating Legal, Cultural,
and Religious Pluralism

The common law references to natural law discugbede were, in one
sense, misleading. Natural law was viewed by Ehgliavyers as fixed,

83 Samuel von Pufendoe Jure Naturae et Gentium Libri Ogtivans. by Charles Henry Oldfather
& William Abbott Oldfather (Oxford: Clarendon Pre4934) at 839-840; John Locke, “An Essay Concernin
the True Origin, Extent, and End of Civil Governrtidn Peter Laslett, edTwo Treatises of Government
(Cambridge: Cambridge University Press, 1988) 28333—-40, 354-55; Jean Jacques Burlamatjue,
Principles of Natural Law In Which The True Systehslorality and Civil Government Are Established
trans. by Thomas Nugent (London: J. Nourse, 1748Da41.

84 butendort;bid.
85, .
Ibid. at 846.

86 The Institutes of Justiniarans. by T.C. Sanders (London: Longmans, Gre€o& 1874) at lib.
i, tit. i, para. 4; Blackstoneupranote 50 at 410.

87 Seee.g.Pufendorfsupranote 83 at 842.

88 Eskridgesupranote 8 at 17-42; John Bosw&hme-Sex Unions in Pre-Modern Eur¢idew York:
Villard Books, 1994) at 218-268. SkEalpern, supranote 7 at 345-349.
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immutable, and universally authoritative across halman communitie®.
However, English judges of the nineteenth centldyribt characterize the
definition of marriage in this way; to the contrattyey expressly acknowledged
that various cultures and religions defined magidgferently and that the
common law in its wider sense could accommodatgetbéher conceptions of
marriage. “If indeed there go two things under amel the same name in
different countries—if that which is called marréaig of a different nature in
each,” observed Lord Brougham in 1834, then, ircthese of applying thex
loci contractusvhen considering matrimonial issues arising ireotiations, it
was necessary for judges to acknowledge theseretiffeconceptions of
marriage’® Marriage may be “one and the same thing substgnti the
Christian world over,” he continued, but “it is imgant to observe, that we
regard it as a wholly different thing, a differestatus, from Turkish or other
marriages among infidel nations, because we clearher should recognise the
plurality of wives.®™ The departure from the common law definition of
marriage by the acknowledgment of polygamy wasaesimost significant in
the context of British India, in which Hindu and BMim marriage laws,
including rules permitting polygamy, were regulasgognized and applied by
local British courts as well as the Judicial Contegitof the Privy Councff.
Marriage in many non-Christian parts of the Brihpire was regarded, to use

89 Blackstonesupranote 50 at 41.
90 Warrender v. Warrendg1834), 9 Bli. N.S. 89 at 112-113 (H.L\Whrrendef.
91 ,.

Ibid.

92 The continuity of Hindu and Muslim laws in Britiéfidia at common law was assumed, although in
some cases these laws were also acknowledgedstatemn: Freeman v. Fairlig1828), 1 Moo. Ind. App.
305 at 323—-336. IArdaseer Cursetjee v. Perozeb¢y856), 10 Moo. P.C. 375 at 413—4Pddasee}, it was
held that the Supreme Court at Bombay, which wastgd jurisdiction to apply “Ecclesiastical lawthe
same is now used and exercised in the Dioceseraidm” did not have jurisdiction to entertain “at$or
restitution of conjugal rights” in which “the pagt are Parsees, professing the religion of ZomaJtee
views of the dissenting judge in the court beloatttsuch a jurisdiction seems wholly inapplicakde t
Asiatics, whose creed admits of polygamy and deesities of divorce” was accepted by the Privyu@ail,
which observed that “English Ecclesiastical lafwisnded exclusively on the assumption that allgheies
litigant are Christians,” and “the Sudder AdawlttBombay will take cognizance of matrimonial suits
between Parsees” according to “their own laws amstoens” which are “wholly at variance with the
principles which govern the matrimonial law of tBeocese of London, and incompatible with the
Ecclesiastical law” insofar as (for example) “theshand is permitted to take a second wife, theliesg
[still] alive.” SeeArdaseeribid. at 415, 418, and 419. kdvocate-General of Bengal v. Dosg&863), 2
Moo. P.C. N.S. 22 at 62, an appeal from the Supf@ouet at Calcutta, Lord Kingsdown observed: “Tplgp
the law which punishes the marrying a second wifdstvthe first is living, to a people amongst whom
polygamy is a recognized institution, would haverbmonstrous, and accordingly it has not been glegp
[in British India].” InRamalakshmi Ammal v. Sivanantha Perumal Sethur@ga2), 14 Moo. Ind. App. 570
at 586, 594 (P.C.Hamalakshnjj an appeal from the High Court of Judicature aidkés involving rights
of succession to property of a deceased who haé thives simultaneously, Sir Montague Smith idesdif
the relevant Hindu customary laws governing thbtagf “Sons by different Wives,” consideringdhiter
the customs relating to the “position of honoud arecedence” that the “first Wife” had over juniagives.



96 OSGOODE HALL LAW JOURNAL [voL.41,nO. 1

Lord Brougham’s words, as “something different” rfrothe Christian
conception of marriage, on which English matrimbtésy was based. The
important point is that nineteenth-century judgi&bkribt refuse to apply the
term marriage to these relationships; non-Chrigtiarriages, even polygamous
ones, were accepted as having “one and the same,’hdaspite having a
somewhat “different natur€”In other words, either the natural law that the
common law definition of marriage embraced variedf culture to culture and
from nation to nation, or the common law definitimrmarriage was not really
a natural law principle at all. Either way, theagnition by the common law in
its wider sense of marriages that did not meetthieria of thecorpus iuris
canoniciconfirms that marriage was seen by nineteenthdcgnidges as a
cultural or religious construct rather than an intable and universal norm. The
English definition of marriage, it seems, was atlzeprinciple of European
natural law.

As within the broader imperial constitutional ordew too, within the
colonies that joined to form the Dominion of Canadal867, national,
religious, and cultural pluralism was accommoddtedugh varying degrees
of legal pluralism, with distinctive approachestatrimony adopted by British,
French-Canadian, and Aboriginal communities. Tigimel three confederating
provinces—Canada, Nova Scotia, and New Brunswiclkch-&ad systems of
law that, by section 129 of th€onstitution continued in force after
Confederation. Insofar as these laws related ttemsafalling under section 92,
they continued in force as provincial laws subjecamendment or repeal by
provincial legislatures; insofar as they relatedsextion 91 matters, they
continued in force as federal laws subject to amed or repeal by the new
federal Parliamerit. English law had been received into Nova Scotiay Ne
Brunswick, and that part of the Province of Canthaéwas previously Upper
Canada (and later Ontari)In that part of the Province of Canada that was
previously Lower Canada (and later Quebec), ®Deebec Act, 1774
compromise still applied: English law governed dériah matters and “the Laws
of Canada” applied in relation to “Property andiCRights,” or private law
matters’® The “Laws of Canada,” or the civil law of New Fcan consisted
mainly of theCoutume de Parisupplemented by Roman law, legislation, and,

93 Warrender supranote 90 at 112-113.

94 On section 129, see Jean Leclair, “Réflexionslesiproblemes constitutionnelles soulevés par
I'abrogation de Code civil du Bas-CanadaTime Harmonization of Federal Legislation with Quekvil
Law and Canadian Bijuralism: A Collection of Stusl{®ttawa: Minister of Justice, 1997) 357.

95 See note 99 below.
9 Quebec Act, 17744 Geo. Ill, c. 83.
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in relation to marriage, canon laWsThese various sources were codified in
1866 by theCivil Code of Lower Canaddn addition, Aboriginal customary
laws on marriage continued to govern certain Aboabgcommunities, though
no explicit written foundation for these laws wasluided in the€onstitution®
Inthe common law jurisdictions, differences in nege laws were few.
At the time that English law was introduced intodd&cotia, New Brunswick,
and Upper Canaddgcclesiastical courts still had jurisdiction oweatrimonial
causes in England; nevertheless, no such churetsaoere established in these
colonies!® The emerging characterization in England of mgeilw as part
of a wider sense of common law was therefore ctergisvith the colonial
institutional framework and with judicial statemeff However, the
ecclesiastical/common law distinction retained sonportance. Upper Canada
and, later, Ontario courts determined matrimosislies arising in the course of
other (mainly property) litigation, and it was ueafl whether they had
jurisdiction to entertain matrimonial causes diye¢t One such court held in
1930 that “the jurisdiction exercised by the Ecielssical Courts of England in

97Murray Greenwood, “Lower Canada (Quebec): Tramsédion of Civil Law, From Higher Morality
to Autonomous Will, 1774-1866" (1996) 23 Man. L132 at 133.

98Connolly v. Woolrich and Johns¢h867), 17 R.J.R.Q. 75 (Que. S.Cphnolly; aff'd Johnstone
v. Connolly(1869), 17 R.J.R.Q. 266 (Que. Q.B.), recognizedriginal marriage customs in British territories
outside colonial boundaries. This case was folloiméithe Queen v. Nan-E-Quis-A-K8889), 1 Terr. L.R.
211 (N.W.T. S.C.) in which Aboriginal marriage cusis were recognized even after the statutory
introduction of English law and colonial governmario the Northwest Territories. Late nineteenthicey
cases limit the recognition of Aboriginal marriagestoms to communities in remote locations. Bekb v.
Robb(1891), 20 O.R. 591 at 596 (C.FRe Sherar{1899), 4 Terr. L.R. 83 at 91-93 (N.W.T. S.C.). bou
may therefore exist as to whether pre-Confederdtidges in Upper Canada, for example, would intiave
acknowledged Aboriginal marriage customs. Itistiwaoting, however, that government officials remiagd
the exercise of Aboriginal jurisdiction over mag@and family law issues in mid-nineteenth-centlpper
Canada. See Mark D. Walters, ““According to the Oldstoms of Our Nation’: Aboriginal Self-Government
on the Credit River Mississauga Reserve, 1826-184398-99) 30 Ottawa L. Rev. 1 at 37—39 [Walte@dd"
Customs of Our Nation”].

99English law was received in Nova Scotia in 178@lniacke v. Dickso(iL848), 2 N.S.R. 287 (Ch.);
in New Brunswick in 1660, se&cott v. Scoif1970), 15 D.L.R. (3d) 374 (N.B. A.D.); and in UppCanada
in 1792, sed\n Act to introduce the English Law, 17%2 Geo. I, c. 1 (U.C.), which introduced Englis
private law, English criminal law being alreadyfance.

100 See generally Kimberley Smith Maynard, “DivorceNova Scotia, 1750-1890” in P. Girard & J.
Phillips, eds.Essays in the History of Canadian Lawl. 3 (Toronto: Osgoode Society, 1990) 232; Afifi
Renwick Riddell, “The Law of Marriage in Upper Caiad (1921) 2 Can. His. Rev. 226.

101Chief Justice Robinson observed that the statimbdryduction of the “law of England” into Upper
Canada in 1792 included both English common antitstdaw, and this body of law “included the law
generally which related to marriage.” SRev. Roblin(1862), 21 U.C.Q.B. 352 at 35R¢blin]. In Doe ex
dem. Breakey v. BreakéyB845), 2 U.C.Q.B. 349 at 355-356, he charactdtizerelevant rules and principles
as “the common law of England” on marriage, buéwlsere he still considered “the canons” and works o
“Ecclesiastical Lawwhen determining the content of this law: $&ablin ibid. at 355-356.

102) Jwless v. Chamberlai1889), 18 O.R. 296 at 297—298 (Ch.), Boyd Ch.
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1792 could not have been introduced into Upper Gaeacept by legislation,”
and because the legislation establishing Upper @éanand Ontario courts
conferred only general common law and equity juctsahs, the courts lacked
ecclesiastical jurisdiction over matrimonial caugesy., annulmentf? In
relation to the critically important matter of jeiil jurisdiction, at that time, the
common law did not include ecclesiastical mattachss marriage, and special
federal legislation was required to remedy the [@nmid®*

In Lower Canada the integration of ecclesiastieakl on marriage into
the general law had not progressed to the sameamin Upper Canada, in part
due to the special position of the Roman CatholiarCh. It was said that the
Catholic Church was a legally established churct #rat under the pre-
codified civil law of Lower Canada “le Droit Canoahd “les lois de I'Eglise”
governed the validity of marriages, with civil ctarmerely adopting
ecclesiastical ruling8? In 1874 the Privy Council ruled that, upon thetiBhi
conquest of New France, the Catholic Church ce&sdat “an Established
Church in the full sense of the term,” but undee Quebec Act, 1774
continued to be “a Church recognised by the StateSir Robert Phillimore
ruled that, although “there are now in Canada galee Ecclesiastical Courts”
as there were under the French regime, “a bishalvisys gudex ordinaries
and, “according to the general canon law,” a bistropy hold a Court and
deliver judgment!’ Indeed, the civil courts in Lower Canada did deter
ecclesiastical authorities on matrimonial issuesl848 one court held that,
“chez les catholiques, le mariage étant un sacréraad therefore “I'autorité
civile ne’en peut prononcer la dissolution, et ai fjue donner I'effet civil
aprés que la sentence a été prononcée par ledtibompétent’—*“|'autorité
ecclesiastiquel®®

Article 127 of the 1866 Civil Code recognized thi@ts ecclesiastical
jurisdiction enjoyed by the Catholic Church overrize between Catholics

103\ amvakidis v. Kirkoff[1930] 2 D.L.R. 877 at 890 (Ont. C.A.).

104TheDivorce Act (Ontario)S.C. 1930, c. 14, gave Ontario courts authooigrttertain annulment
and divorce actions. In Nova Scotia and New Brunkwiivorce courts had been established prior to
confederation. See Maynasypranote 100.

105 E. Lef. De Bellefeuille, “Code Civil du Bas-Canad#gislation Sur le Mariage” (1864) 1 Revue
canadienne 602 at 606—609.

106Brown v. Les Curé et Marguilliers de L'Oeuvre ebFgue de Notre Dame de Montr§aid74),
L.R. 6 P.C. App. 157 at 206.

107 hid. at 211.

108Lussier v. Archambau(fL848), 11 L.C. Jur. 53 at 54 (Q.B.), Rolland Gége alsoYaillancourt v.
Lafontaine(1866), 11 L.C. Jur. 305 (S.C.).
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also existed in other churches over their commesitt One authority said that
the purpose of this provision in the Civil Code wasmbiguous: “il est la
consécration d’'un état social et religieux existarant le code civil”; the point
was to “conserve au mariage son caractere religieezognizing “[le] droit
canonique de chaque église, les régles de catledtii concerne la capacité de
se marier et la célébration du mariagé.Indeed, the Civil Code was
interpreted this way and, after Confederation, ¢barts followed the pre-
Confederation practice by civil courts of deferriogecclesiastical authorities
on the validity of marriage's! Finally, judges in Lower Canada/Quebec shared
with English judges similar views about the momiridations of matrimony.
In Connolly, decided in the year of Canadian Confederatioaticki Monk
recognized and applied the Aboriginal marriage aust of the Cree nation,
having first reviewed the history of European idalsut marriage and having
concluded that civil, common, and canon laws réfléca principle of
matrimony common to all peoples, even non-Christiaa principle founded
on the natural law'?

C. Implications for Constitutional Interpretation

Having reviewed the evolution of the law of matrimydooth at English
common law and within the larger British imperiaintext, with particular
emphasis on pre-Confederation law in Canada,ribis possible to consider
more accurately the difficult issues created byabsumption that marriage in
subsection 91(26) of theonstitutionmust have incorporated constitutionally
the common law definition of marriage in 18@&GALE is premised on the
propositions that, in 1867, marriage was regarded i@lationship created by
the common law, that the definition of marriagdtss union of one man and
one woman for life was judge-made law, and thaabse marriage was a legal
construct, it followed that the use of the word rizye in subsection 91(26)
should be assumed to incorporate or entrenchehat tonstruct. Even if it is

109Art. 127 C.C.L.C. provides: “The other impedimejttsa valid marriage] recognized according to
the different religious persuasions, as resultiognf relationship or affinity or from other causesmain
subject to the rules hitherto followed in the diéfet churches and religious communities.”

110A.A. BruneauQuestion de Droit, Du MariagéMontreal: G. Ducharme, 1921) at 20-21, 25.

lllLaramée v. Evand 881), 25 L.C. Jur. 261 (S.CGQJobensky v. Wilsofi886), 2 M.L.R. 174 (S.C.).
The Privy Council would later reject the view toatil law was bound by ecclesiastical law on thism; see
Despatie v. Tremblay1921] 1 A.C. 702 (P.C.). But this decision dit reflect the state of the law in 1867:
J.E.C. Brierley, “Husband and Wife in the Law oféDec” in Derek Mendes da Costa, estudies in
Canadian Family LawToronto: Butterworths, 1972) 795 at 806.

112 Connolly, supranote 98 at 97. Se@onnolly, ibid. at 97-102 for Justice Monk’s historical and
comparative account.
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accepted that the living-tree doctrine appliebétresent-day interpretation of
subsection 91(26)—as | have argued it must—itlis)sicessary to consider the
preliminary conclusion that the constitutional miegrof marriage necessarily
incorporates the pre-existing common law meanirge& important reasons
emerge from the analysis of marriage within Engtismmon law and the larger
imperial context, including pre-Confederation Camddr concluding that this
mechanical equation between constitutional law em@imon law is highly
inappropriate.

First, itis clear that mid-nineteenth-century Esigjudges would have
rejected the idea that marriage either was a comavegonstruct or the result
of judge-made law. In their view, marriage in Emglavas an integral part of
a pan-European-Christian intellectual and culttreadition; it was reflected in
religious edicts and linked to European conceptiohshatural law. The
common law did not create the relationship of na@eiany more than it created
families, friendship, or religion; indeed, the staents of judges and
commentators examined above confirm that the comavemvas respectful of
the fact that it had not created the institutiomafrriage. The common law,
properly speaking, did not include a law of matnimpand the common law,
broadly defined, purported merely to acknowledgedal and religious custom
that was regarded by Europeans as a moral printigle pre-existed and
supported, rather than derived from, law and legsiems. If the common law
in 1867 merely acknowledged marriage as a preimegisbcial-religious-moral
phenomenon, why should we accept the conclusiamthariage, as used in
subsection 91(26), referred to a technical legaktoct? The common law
gloss on the social-religious-moral conception @friage was so thin and
insignificant that it seems far more plausiblegad the constitutional reference
to marriage as a direct reference to the socigjioeis-moral conception itself,
as opposed to the constitutional entrenchmentofranon law concept. It may
be argued in response to this point that, todayaites no practical difference
whether marriage in subsection 91(26) is consideratorporate the common
law or simply to reflect a social-religious-moraistom, so long as the living-
tree interpretative principle is applied to engbhed its present meaning coheres
with present-day conditions and expectations. | xilurn to this important
argument below.

The second significant point to emerge from thevalanalysis of the
common law of marriage relates to nineteenth-cgnjudges’ relativistic
conception of marriage. Because the common lawsimvider sense merely
acknowledged Christian-European customs, it waso atspable of
acknowledging different conceptions of marriagéofwkd in other cultures and
religions found within the British Empire. Despiteferences to a universal
natural law, the common law took a culturally caggnt approach to marriage.
The assertion that marriage in subsection 91(28} beitaken as incorporating
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the existing legal construction of marriage simpgs a question: Which legal
construction? In its wide sense, the common law siagply an empty

container, ready to receive and hold whatever qoticme of marriage was
appropriate in light of the social-religious-momalistoms of the relevant
community.

The third point follows from the second. Even isitaccepted that the
definition of marriage had a singular, concrete gwn law status in 1867, that
common law concept could not have been transpogexttlgh into the
Constitution The “grand entrance halt®to theConstitution as Chief Justice
Lamer described theéonstitutions preamble, which proclaims a desire to have
a “constitution similar in principle to that of thénited Kingdom,” thus
confirming that a principal source of Canadian pulblw is the British common
law tradition. However, th€onstitutionalso recognizes, in a less grand way,
non-common law systems, particularly in the private sphere. As a result, in
areas of private law—including marriage—the comnam cannot provide a
direct or sole source of constitutional principfesome historical-legal context
is to be taken as informing the meaning of wordsduim theConstitution
enacted in 1867, then the civil law system of poe#€deration Quebec must
be included with the common law tradition as pdrtt@t historical-legal
context, at least in relation to constitutionakrehces to matters of private law
such as marriage. The same might also be saidlforiginal customary law.
As Viscount Haldane observed in the course of preting solemnization of
marriage in section 92(12), “[tihe common law ofgiamd and the law of
Quebec before Confederation” would “naturally hbeen in the minds” of the
framers of theConstitution'**

The brief account of the state of the laws of nageiin 1867 suggests
what would have been in the minds of the common @widl lawyers who
framed theConstitution In Upper Canada, the English process of blurtiireg
distinction between canon and common law was welen way, although the
distinction remained important when defining judicijurisdiction over
matrimonial causes. In Lower Canada the law reggrdhe validity of
marriages was still canon law, and civil judgesedefd to ecclesiastical
authorities on its application. Finally, to the ext that judges thought about
Aboriginal customary laws at all, they acceptededdnces so long as basic
(European) conceptions of natural law were resplec®éven their common
roots in thecorpus iuris canonicand the European natural law tradition, we can
assume that, in 1867, both common law and civil &gstems would have
defined marriage as the union of one man and omeandor life. However, it

113Provincial Judgessupranote 5 at 78.
114Re Marriage Legislation in Canadfl912] A.C. 880 at 887 (P.C.).
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is clear that the general point made above inicgldd English law is equally
applicable to pre-Confederation Canadian law: raggiwas not viewed by
judges as a construct of civil or common law butiacial-religious-moral
phenomenon acknowledged by the law. Lower Canatdidinaw echoed the
traditional common law view that the law merely fioned “un état social et
religieux.” The same conclusion also follows: ifethlaw expressly
acknowledged marriage in this way in 1867, theis ihot obvious that the
framers of theConstitutionused the word marriage in subsection 91(26)
differently, instead referring to a technical tezreated by law. Once the civil
law of Lower Canada is factored into the interpiieéacontext of subsection
91(26)—as it must be—it is even less plausibleiggest that the brand of legal
positivism underlyingGALEIn relation to the concept of marriage would have
been accepted by judges and legislators in 18G7 ithaas when only the
common law context was considergd.

Aside from the importance of considering substantipproaches to
marriage in both common and civil law when intetiorg the historical legal
context of theConstitution the mere fact that both systems are part of¢igat
context means that the simple, direct incorporatidnthe common law
definition of marriage into th€onstitutionis impossible; marriage in 1867 was
defined in Canada by several legal systéfhat best, it could be said that the
reference to marriage in subsection 91(26) retetisé common core elements
of marriage that both common law and civil law amkiedged: one could
compare the two systems, derive common principtes both, and synthesize
them to produce a hybrid unwritten legal norm tt@tld then be said to have
been incorporated and constitutionalized by @umstitution However, the
construction of this hybrid norm would simply bes thtripping away of the
common law—civil law veneer from the institution mfrriage to expose the
basic European social-religious-moral idea of matriy then prevailing. It
simply cannot be said that a particular pre-exjstaw was entrenched in the
Constitutionby the word marriage.

It follows from these three points that reading ¢bastitutional word
marriage as a reference to a pre-existing legastooct, as opposed to a
prevailing social-religious-moral custom, is at tbggestionable and at worst

115And even if Aboriginal customary law weighed libhih the minds of judges and legislators at the
time, itis worth observing that the rejectionegdél positivism in this respect would have beersiziant with
the law, which generally denied strict analyticatidctions between spirituality, social customg ¢éaw: see
Walters, “Old Customs of Our Natiorsupranote 98 at 6-14.

116In the modern context, the continuity of Aboridin@arriage customs is probably less important for

the interpretation of marriage and more importantlie general question of whether sections 9192nak
a whole affect residual spheres of Aboriginal ggifrfernmentCampbell supranote 45 citedinter alia, the
recognition of continuity of Aboriginal marriagestoms inConnolly, supranote 98, in holding that these
sections are not inconsistent with a residual sph&Aboriginal self-government.
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erroneous. Even if one were to accept JusticeeRit modified original-intent
argument as valid—that the living-tree doctrine&pplicable to constitutional
references to legal constructs—it is hardly obvitha that argument applies
in relation to marriage in subsection 91(26). Hoarethe modified original-
intent argument is deeply problematic, and it isnfi@re reasonable to accept
that the living-tree doctrine applies to all congtonal words and phrases, even
constitutional references to pre-existing legalstarcts. If this approach is
accepted, then the question mentioned above asgdsng as the living-tree
principle is applied to the present-day interpietatof marriage, what
difference does it make if the word’s historicalaning is taken as referring to
a pre-existing legal construct or to a pre-existiogal-religious-moral custom?
This argument must now be addressed.

In general, it is inappropriate to take constitaéibwords or phrases
that had at the time th@onstitutionwas framed a clear common law or other
legal meaning and mechanically equate the cornistitat meaning of the word
with that pre-existing common law or other legalami@g. Such an approach
to constitutional interpretation would permit judge circumvent the normal
process of constitutional construction, which regsian express consideration
of substantive moral, political, or other factorslevant to a proper
determination of what the word or phrase ought éam(or to have meant) in
its constitutional context. The mechanical equati@onstitutional word X
equals common law rule X—permits judges to avoidit@to address, let
alone acknowledge, the existence of difficult iptetative choices that the
construction of constitutional provisions normadtguires. In response, it might
be argued that so long as this sort of mechan@adtiutional law—common
law equation is only an initial step in constituid interpretation, the obvious
deficiencies in the initial constitutional law-coromlaw equation are cured by
the later consideration of the shifting social-nigralitical factors that must
inevitably be considered at the living-tree stafjaralysis.

This response does not adequately address theeprobhe second
living-tree step in the interpretative process doatsoccur in a vacuum. The
inquiry is not “What should this constitutional wvdomean today?” Rather, it
involves this type of question: “In light of thectathat this word originally
meant X, is there any legal, moral, political, trer justification for concluding
that its meaning has shifted over time so thabw means Y?” Courts do not
regard the living-tree doctrine as a licence toritewhe constitutional text so
that it reads as contemporary judges think it oughead''’ Rather, judges
have insisted that in applying the living-tree div&, the historical starting

17 Seee.g.R. v. Prosper[1994] 3 S.C.R. 236, L'Heureux-Dubé J. (“the itig tree’ theory has its
limits and has never been used to transform coedlglatdocument or add a provision which was speatlfj
rejected at the outset” at 236).
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point for the analysis matters. The doctrine isgradll, about the growth of
constitutional meaning, and it must involve aniimmporal dimension to the
construction of words and phrases—a consideratiomvteether previous
understandings of their meanings still prevail ubsequent interpretative
contexts. The constitutional tree is “rooted intp@sd present institutions,”
writes Justice McLachlin, and its proper interptietarequires “a philosophy
which is capable of explaining the past and aningathe future”; thus,
“[hlistory is important” to the application of thiging-tree doctrine in so far as
it suggests “the philosophy underlying the develepthof the constitutional
right or provision in questiott®In short, we cannot reasonably know where the
meaning of a constitutional provision is going wsleve know from whence it
has come—a point acknowledgedHandricks'® The historical starting point
will inform subsequent growth and will invariablygelude certain proposed
new interpretations: in some cases the suggesterpintative development
might amount to the creation, in the words of destacobucci, of “some new
doctrine” that would involve “something more thativéng-tree approach,”
wholly inconsistent with relevant “historical fag}[’*?°

Returning to the relationship between constitutiomards and the
common law, if the preliminary meaning of the citugbnal word is taken, in
a mechanical way, to be the same as the pre-exitimmon law, then the next
guestion in the inquiry—has the meaning grown wihr living-tree
constitution?—may yield a different answer fromttbhatained if the starting
point in the analysis is that the constitutionakdvdid not initially refer to a
concrete legal construct but, rather, its meanig wimply informed by a
social, moral, or political opinion existing at ttime. In the latter scenario, a
possibility of dynamism is already built into theadysis: the meaning of the
word is acknowledged as directly contingent upotherdirect product of its
social, moral, or political context. In the formsrenario, the possibility of
dynamism still exists, but it may be held hostageptrticular judicial
jurisprudential attitudes concerning the naturlawfand its relation to shifting
social and moral contexts. There is, in short,regdathat the characterization
of the word as a legal construct may, for some ¢sdgnean that the word
begins the living-tree interpretative process &ittadded degree of definitional
rigidity. To avoid distorting the interpretativequess, it is better to challenge
rigorously the mechanical equation between congtital law and common law

118Reference Re Provincial Electoral Boundaries (9afk991] 2 S.C.R. 158 at 180-181, 187.

119Hendrickssupranote 7 at para. 116: “L’intention initiale du Ié@iteur ne doit pas étre ignorée mais
une interprétation dynamique oblige a ne pas sielinstrictement au sens qu’avaient les termesade |
Constitution en 1867 ce qui nierait toute la sospdeet la flexibilité de cette loi pour répondre egalités
et besoins nouveaux de la société canadienne.”

120British Columbia (A.G.) v. Ontario (A.G[1994] 2 S.C.R. 41 at 87.
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in the first place. It may well be that readingastitutional word as a reference
to a common law concept before subjecting it tolithiag-tree interpretative
process is perfectly justifiable, but that conausinust be based on principled
and reasoned analysis, not mechanical assumptiis approach will lead, in
general, to a more coherent model of principledstiutional analysis in a
modern context. In light of recent trends in thesdaw towards acknowledging
various sorts of unwritten or common law constitnél principles, it is
necessary to be careful and precise about theamghaip between written
constitutional texts and unwritten, or common Igwinciples. A purely
mechanical equation between common law and cofistial written texts
would be appropriate only in relation to the mestinical of narrow common
law constructs—for example, a constitutional phragseh as “seised as of
Freehold ... of Lands ... held in Free and Common Se¢i§Marriage,
however, is not such a word. It can be read ashateal legal term, but it can
also be read in other ways. As a result, some oomg and principled
argument must be made for reading it one way ormther—even before a
consideration of whether its meaning has shiftesymnt to the living-tree
doctrine.

. MARRIAGE, COMMON LAW, AND LEGISLATIVE AUTHORITY
IN 1867

Even if the framers of th€onstitutionused the word marriage in a
technical-legal sense, there is no need to appdy living-tree rule of
construction to see if that sense of the word afilblies under the modern
Constitutionunless the legalistic sense of marriage used &7 ¥&s regarded
as binding upon Parliament. If the technical-leggtse of marriage was not
regarded as binding Parliament, then resort thvimg-tree rule is unnecessary
to show that the current Parliament has the authao depart from the
historical definition of marriage.

In this respect it is important to distinguish beem historical attitudes
about political realities and historical attitugdsut legal powers. On the basis
of the account of the social, religious, and masdumptions about marriage
provided above, it is fair to assume that in 18&vould have been unthinkable
that Parliament would enact same-sex marriageléigis. However, it would
also have been unthinkable that members of thé degamunity—Ilegislators,
lawyers, and judges—would have acknowledged a kedmpreventing same-
sex marriage legislation in 1867.

There was, of course, a long tradition in jurisgmiial and common

121 Declaration of Qualification of Senators, Fifthh@dule to theConstitution
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law thought according to which natural law, diviaey, or other fundamental
principles of law prevailed over acts of Parliamy¥&fBy the nineteenth century,
however, the theoretical supremacy of natural laer degislation had been
subordinated to the emerging doctrine of parliamgnéovereignty, according
to which Parliament was considered to be legallynipwtent—at least in
relation to the legislative powers of the Unitedng@dom, or imperial
Parliament? The position of colonial legislatures within th&t®h Empire
was, in this respect, somewhat less clear, evéatass the 18603 When
Justice Benjamin Boothby of the South Australiar8ope Court began striking
down colonial statutes on the grounds that thelatéd fundamental principles
of English law, local political reaction was one lafrrified disbelief. The
judicial review of legislation was, a committee the Legislative Council
concluded, “abhorrent” to the principles of the Hsig Constitution'?®
However, the law officers of the Crown were receptio the theoretical
possibility of a natural law limitation on coloniajgislative authority. In 1862
the Attorney and Solicitor Generals in the Uniteshdtlom concluded that
colonial legislatures were constrained not only ibhperial statutes that
extended to the colony but also, implicitly, by iamental principles of English
law.*?® According to this theory, as it was accepted lyittperial ministry, the
range of fundamental principles of English law tleahstrained colonial
legislative power was so narrow as to be practiaatimportant: the relevant
principles were those of “natural jurisprudené&hat were “equally applicable
in the nature of things to all Her Majesty’s ChidstSubjects in every part of
the British dominions,” such as Crown sovereigtaws against slavery, the
right not to be punished without trial, and—sigedtntly for present
purposes—Iaws prohibiting polygan®7In other words, if a colonial statute on
the subject of marriage purported to alter the Bhglegal definition of

122 Walters, “Common Law Constitutionsupranote 4 at 105-120.

123Logan v. Burslenil842), 4 Moo. P.C. 284 at 292, 29&e v. Bude and Torrington Junction Rly.
Co.(1871), L.R. 6 C.P. 576 at 582.

124 Walters, “Common Law ConstitutionSupranote 4 at 120-128.

125“Report of the Select Committee of the Legislatt@uncil, Upon Recent Decisions and Conduct

of Mr. Justice Boothby,” 27 August 1861, in U.K.,&4, “Correspondence Between the Governor of South
Australia and the Secretary of State, Relative to Bbothby”, Cmnd 3048 ifsessional Paperwol. 37
(1862) 22—-23 [“Boothby Correspondence”].

126W. Atherton, Attorney General, and Roundell Palr8alicitor General, to Duke of Newcastle, 12
April 1862, in “Boothby Correspondencetjid. at 68—69.

121 This was the expression used by the imperial gowent when it informed the South Australian
government of the law officers’ opinion: Duke of Weastle, Secretary of State for the Colonies, to Si
Dominic Daly, Governor of South Australia, 24 AptB62, in “Boothby Correspondencéyid. at 66—67.

128Atherton and Palmesupranote 127 at 69-70.
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marriage by permitting polygamy among Christiarvgdtild, according to this
view, have been void as repugnant to Europeanaladuv principles embedded
in English law. It is not unreasonable to assuméight of historical attitudes
towards homosexuality, that a colonial statute priipg to alter the English
legal definition of marriage by permitting same-gsexrriages would have been
held void, under this view, for the same reasons.

The implications of this theory were troubling fbe imperial ministry:
the judicial review of colonial legislation on geaknatural law principles as
manifested in English law was inconsistent withdbetrine of parliamentary
sovereignty established in relation to the Briftsrliament and was generally
unacceptable to British political-legal culturetla time. In direct response to
the Boothby affair, the imperial Parliament enadtexColonial Laws Validity
Act, 1865"° This Act confirmed that there was only one growmdwhich
courts could hold colonial statutes to be invaligptrgnancy to imperial
statute. The ideathat legislative power was cairstd by natural jurisprudence
embedded in English law was repudiated by sectioiti3e Act, which stated:
“No Colonial Law shall be or be deemed to have hexéthor inoperative on the
Ground of Repugnancy to the Law of England.” Regdiection 3 of the Act
in light of the law officers’ opinion that promptéd enactment, it is clear that,
after 1865, colonial legislatures were to be cogrgd as being, and as having
been, empowered to enact statutes that violated afl English common law
and the principles of natural law embedded therEirese legislatures were
trusted to exercise their legislative powers wisahd any transgressions could
be remedied by either imperial statute or use @& ittmperial Crown’s
disallowance power’ As the Supreme Court of Canada acknowledged in the
Patriation Referengethe Colonial Laws Validity Actwas intended to be a
liberating statute ... from subservience to Britisimenon law.*3*

In relation to the question of marriage, the efféfaheColonial Laws
Validity Actis obvious. The traditional definition of marriageas clearly
regarded as a potential constraint on coloniaslagires before the Act, insofar
as the rule against polygamy between Christiansth@sght to be one of the
rules of natural jurisprudence beyond colonial $&give competence. The
purpose of the Act was to confirm that these caists on colonial legislative
competence did not exist. After 1865, colonialigied enacted before or after
that date altering the English legal definition mfarriage by permitting
polygamy would have been held valid, so long aisneerial statute extending

129 (U.K.), 28 & 29 Vict.,, c. 63 Colonial Laws Validity At See Walters, “Common Law
Constitution”,supranote 4 at 128.

130 See generally D.B. Swinfemmperial Control of Colonial Legislation, 1813-18¢®xford:

Clarendon Press, 1970).
131 Reference Re Amendment of the Constitution of Gafik@81] 1 S.C.R. 753 at 794.
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to the colony was violated. The English common lmeluding the definition
of marriage, did not operate as a legal constaintolonial legislatures? It
follows that colonial legislation altering the Eigjl legal definition of marriage
by permitting same-sex marriages would also haea balid.

This was the state of the law on the eve of Contgata in relation to
the colonies that united to form the new DominidnGanada under the
Constitution or, as it was called, thritish North America Act, 186(BNA
Act). If colonial legislatures in Canada could hava@ad same-sex marriage
legislation before Confederation, did the legislaturecognized or created
under theBNA Actlack that power? In other words, if section 3raf€olonial
Laws Validity Actexpressly removed any English common law condtrain
colonial legislative authority ovemter alia, the definition of marriage, did
subsection 91(26) of tHBNA Actreimpose it? In answering this question it is
important to appreciate that tG®lonial Laws Validity Actontinued to apply
to Canadian legislatures after 1867; it appliedl itnwas repealed for Canada
and other dominions by thtatute of Westminstet931** As a result, a
complete statement of Canadian legislative powéhiattime would include
both sections 91 and 92 of tB&A Actand section 3 of th€olonial Laws
Validity Act If section 91, which gives the federal Parlianarthority to make
laws for the peace, order, and good governmentaof@a, including laws in
relation to marriage, is read together with sectonf the Colonial Laws
Validity Act which says no Canadian law shall be void on treumgd of
repugnancy to the “Law of England” unless repugt@asbme imperial statute,
and if the historical context of section 3 is kaptmind, the argument that
Canadian legislatures were constrained by the Emgtbmmon law definition
of marriage becomes untenable. It is difficult ée siow the express statement
in the 1865 Act permitting legislatures to enastdarepugnant to English
law—that is, in effect, the granting of power toaeh same-sex marriage
laws—was somehow repealed or limited by provisionthe 1867 Act that
empower the federal Parliament to enact laws rejattd marriage. The only
rational way to read these provisions together istergtly is to conclude that
the federal Parliament had exclusive legislativéhatity to enact laws in
relation to marriage and that it was, in the e)araf that power, in no way
bound by English law, including the common law diifon of marriage.
Indeed, when courts interpreted these two Actsttegethey consistently held
that Canadian legislatures, provincial and fedevedre given plenary,
sovereign, or supreme legislative authority oviarimal matters as ample as that

132Phillips v. Eyrg(1870), L.R. 6 Q.B. 1. See Sir Kenneth Robertsy\€@mmonwealth and Colonial
Law (London: Stevens and Sons, 1966) 400.

133(U.K.), 22 & 23 Geo. V, c. 4. See generally Simketh WheareThe Statute of Westminster and

Dominion Status4th ed. (Oxford: Oxford University Press, 1949).
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of the imperial Parliament itself (which was, byeth regarded as legally
omnipotent under the theory of parliamentary sagetg), subject only to the
imperial constitution and the constraint of fedisral—that federal statutes
could not infringe provincial spheres of power, anmk versa®* Unless it can
be shown that the federal marriage power must bstcained by the English
legal definition of marriage in order to avoid imgement of provincial powers,
it must be concluded that English law, or the rudésatural jurisprudence
embedded therein, were not regarded in 1867 asratniag federal legislative
authority over marriage. However, this constraimrmot be shown. As seen
above, federal same-sex marriage laws would nofateioany sphere of
provincial legislative competence, and therefocaitnot be said that the federal
marriage power must be constrained by the commwédinition of marriage
to avoid conflict with provincial powers. As a rétsa historical reading of the
BNA Actwith the Colonial Laws Validity Acteads to the conclusion that the
English common law definition of marriage could r@ve represented a
limitation on the federal marriage power in 1867.

Section 3 of th€olonial Laws Validity Actvas essentially re-enacted
as section 2(2) of th8tatute of Westminster, 19amnd is still technically in
force in Canada today as part of the supreme Qotisti of Canada defined by
section 52 of th&onstitution Act, 1982In other words, there is an express
written provision in theConstitutionto the effect that the federal Parliament of
Canada is not bound by the English common law (ofinlg, inter alia, the
common law definition of marriage) when enactingiséation. Whether this
provision has any meaningful force today is opeguestion; for example, it
is unlikely that it would capture English commormwlaules that are now
regarded as Canadian common law rules. Howeveorisidering the historical
status of Canadian legislative authority for thegmses of identifying a starting
point for a living-tree analysis, this issue is melevant. The history of the
Colonial Laws Validity Actonfirms that, in 1867, the common law definition
of marriage could not have represented a constitatilimitation on Canadian
parliamentary sovereignty. Therefore, there is @edto argue that the scope
of that power has grown pursuant to the living-treke of construction to

13426 Goodhué1872), 19 Gr. / U.C. Ch. 366 at 382, 385-386 (GnA.); R. v. Brierly(1887), 14 O.R.
525 at 531, 533 (Ch.Re The Criminal Code, 1892, Sections 275-276, Rgl&h Bigamy(1897), 27 S.C.R.
461 at 491-94, Ginounard J. and at 480, Gwynrigalige v. The Quedi883), 9 A.C. 117 at 132 (P.C.);
Dunphy v. Croft[1931] S.C.R. 531 at 539-540, Newcombe J. Alsd. Ricey, “Unjust and Impolitic
Provincial Legislation” (1909) 45 Can. L.J. 457;A\WP ClementThe Law of the Canadian Constitutj@nd
ed. (Toronto: Carswell, 1904) 57; Walters, “Comrhaw Constitution”supranote 4 at 131-133. Aside from
imperial legislation extending to a colony, unvetttprinciples of the imperial constitution may atewe
constrained colonial legislatures—seg.legislation affecting the imperial Crown'’s royaépogative (such
as the right to entertain appeals from colonialrtjuvas held invalid due to its extra-territoraliNadan
v. The King[1926] A.C. 482 (P.C.) (see Wheailgid. at 88—99).
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include the power to enact same-sex marriage &isl
IV. CONCLUSION

A general theory of the relationship between thammon, or unwritten,
law and Canadian constitutional law is still orypilicit in the case law. It is
still somewhat unclear what sort of principled angunt must be made before
the conclusion is accepted that a given commorolauwnwritten norm is part
of the suprem€onstitutionbinding on both federal and provincial legislaire
The free-standing and text-emergent unwritten notimat have been
acknowledged as part of the supre@enstitutionin Canada thus far do,
however, share a number of characteristics. Ringty are not necessarily
narrow common law concepts that might have beeareed historically by
English common law courts; on the contrary, thesnsdor the most part to
form part of the common law in the broad sensea®ilale would sayeges
non scriptabased on custom, usage, and conSerthat the institution of
marriage was part of the common law in its broatsegthen, is not in itself a
reason to conclude that the common law definitibmarriage cannot be a
constitutional norm. However, it is fair to saytliae unwritten constitutional
norms thus far acknowledged by courts have spialires that the common
law definition of marriage lacks. They are prineipbf public law that may be
characterized in one or more of the following way&y are uncontroversial
when stated in abstract form (e.g., democracy, rthe of law, judicial
independence); they are considered essential togtiritional structure of the
Constitution(e.g., parliamentary privileges); and they areesal to protecting
arrangements between communities on which coristitaitorder was founded
(e.g., federalism, Aboriginal self-governmetif)Other categories of unwritten
constitutional law no doubt exist, but it is fairday that, however such norms
are characterized, it will be necessary to dematesthat their status as supreme
constitutional laws is somehow essential to theecace of th€onstitutionas
a whole when interpreted in today’s light.

Of course it was not suggested in ieaLejudgment that the common
law definition of marriage is part of the unwritteanstitution. The common
law of marriage was treated instead as a text-parated common law rule, and
the identification of such norms requires a différeand often less rigorous,
form of justification from free-standing and textiergent unwritten norms. |
have argued, however, that when there is consitiedistance between the

135Walters, “Common Law Constitution8upranote 4 at 98.

136These points can, I think, be inferred from thiofeing line of casesProvincial Judgessupranote
5; Quebec Secession Refergrsugpranote 5;New Brunswick Broadcasting Co. v. Nova Scotia (speaf
the House of Assemb|y1993] 1 S.C.R. 319; an@dampbel] supranote 45.
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incorporated common law rule and the written that is said to incorporate it,
a principled judicial justification is required loeé the conclusion is accepted
that the common law rule is part of supreme cautsival law, and that the
form that this justification must take may not diffvery much from the
justifications necessary for genuinely unwrittemstitutional norms.

Itis not possible to consider here the sorts wfgipled arguments that
might be made to justify the conclusion that thenown law definition of
marriage has been incorporated into the supreamstitutionby the mere use
of the word marriage, but it is fair to say thae fhstification will have to be
analytically rigorous, including a careful and cdatp assessment of exactly
what the common law was and how it related toribstler social, political, and
moral context. The written text of the Canadian €iation does not enshrine
a particular substantive definition of marriagesiinply gives the federal
Parliament exclusive legislative authority over rizaye. Although the position
of the institution of marriage as a common law @pidn the broader sense
does not disqualify it from consideration as a titutsonal norm, it certainly
precludes any mechanical equation between the comew and textual
references to the word. Furthermore, the legallygblcontext of the Canadian
Constitution may, in certain cases, prohibit thediincorporation of English
or British common law concepts into the text. Addein relation to textual
references to private law matters, the civil lavpd- and post-Confederation
Quebec will be important; in these and other instan Aboriginal legal
perspectives may be important as well. Finallyefidrconsideration must be
given to the nature of the common law rule, or uttem law, and whether it
was historically regarded as binding on legislaturehe conclusion in this
respect will not be determinative of the statubhefrule in today’€onstitution
but it will provide a clear starting point for agais. Once this historical point
of reference is established, the focus of attentiam then be turned to the
central question: Is the inclusion of the unwritteorm important for the
coherence of th€onstitutionas the normative foundation for a just political
and social order in Canada today?

This kind of principled analysis is required befitrean be said that the
common law definition of marriage has been incoapea into the supreme
Constitution of Canada. No such analysis was ptedén theeGALEjudgment.
While it can be accepted that families and marriagee regarded historically
as essential to civil society, and that order atatbity within the present
Canadian constitutional system is in some way degeton these institutions,
it must also be accepted that Canada is a seclileral, and
legally/culturally/nationally plural state in whictihe actual definitions of
families and marriage are very much contested. #&salt, it is appropriate to
conclude that the definition of marriage is leftajoritarian democratic will
as exercised in Parliament subject to the disaphhtheCharter.
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