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Given the prominence of the issue of racial, ethnic

and religious profiling in the public debate abtartorism,

it is significant that Canada’s two legislative pesses to
September 11 — thanti-terrorism Actand the proposed
Public Safety Act are silent on the issue, neither explicitly
authorizing profiling nor expressly banning itthis article,
we focus on the constitutional remedies availalde f
profiling in the face of these statutory silencasd the
implication that the choice of remedies holds fathb
remedial efficacy and democratic accountabilitynt€ary to
the position held by the majority of the Supremes€in
Little Sisters v. Canadaye argue that if profiling were to
take place pursuant to an exercise of statutoryetisn, the
statute itself should be constitutionally challethgad struck
down because the infringement of the right to eguialnot
“prescribed by law.” The result would be to forbe issue
of profiling back onto the legislative and demoitragenda.
By contrast, focusing the challenge on the exerofe
discretion would trigger remedies under sectiontf2at
would be largely ineffective and retrospective, ethivould
not trigger democratic debate.

l. INTRODUCTION: EQUALITY IN THE FACE OF TERROR

Etant donné la prépondérance de la question du
profilage racial, ethnique et religieux dans le atgbublic
sur le terrorisme, il est révélateur de constatierlgs deux
réactions législatives du Canada au 11 septembad_oi
antiterrorisme et la proposition de_oi sur la sécurité
publique- ne disent mot sur la question, n'autorisant pas
plus explicitement le profilage qu’elles ne I'indésent. Dans
cet article, et face a ce silence du législateatsnnous
intéressons aux recours constitutionnels possdaese le
profilage, ainsi qu’aux implications qu'aura le ohale
recours sur I'efficacité corrective et sur la resgabilité
démocratique. Contrairement a I'optique de la nigates
magistrats de la Cour Supréme dans l'affaitde Sisters
contre le Canadanous arguons que si le profilage se
produisait a la suite de [Iexercice d'un pouvoir
discrétionnaire fixé par la loi, cette loi méme dev/faire
I'objet d’une objection constitutionnelle et étleagée, car
I'aliénation du droit a I'égalité n'est pas “preserpar la
loi.” Ainsi, la question du profilage reviendrdi force sur
le calendrier Iégislatif et démocratique. En revamcse
cantonner a faire objection a I'exercice du pouvoir
discrétionnaire ne ferait qu’occasionner des receawertu
de l'article 24, recours qui seraient largementficaces et
rétrospectifs, et ne susciteraient pas de véritalgleat
démocratique.

1. SHIFTING EXERCISES OF STATUTORY DISCRETION FROM

TRACK 2 TO TRACK 1:THERENSAND “PRESCRIBED BY LAW”

l. SECTION 52(1) REMEDIES AND DEMOCRATIC

ACCOUNTABILITY
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l. INTRODUCTION: EQUALITY IN THE FACE OF TERROR

It has often been said that the central challeagkferal democracies
in the “war on terror” is how best to strike a lrada between the need to protect
security and maintaining respect for the very foeed that that war seeks to
defend. But just as history teaches us the chillasgon that freedom is often
the first victim of war, it also reminds us thatuetity is frequently an early
casualty. Indeed, to a considerable extent, treathrto equality and freedom
are linked. Deprivations of liberty and privacythalugh felt to some extent by
the populace as a whole, are often distributed emlgvalong lines of race,
class, and religion. History demonstrates a yawgamgbetween the rhetoric of
common sacrifice and solidarity and the lived eigraze of inequality on the
ground. The forcible internment of Japanese Camadiuring the Second
World War—an indelible stain on the national coracie—is a tragic case in
point.

Fortunately, the forcible internment of vast nunstNorth American
residents is not on the agenda in the wake of thdfic events of September
11, 2001. However, racial, religious, and ethniafiing® has entered into the
jargon of some parties most supportive of the warterrorism. In brief,
profiling is the use of race, religious, or ethtyi@ither as the sole reason, or as
one factor among many, in a decision to detainr@saan individual, or to
subject an individual to further investigation. Wner used as the sole factor,
or one factor among many, profiling allows racdigien, or ethnicity to play
a determinative factor in investigative decisiésofiling likely contravenes
section 15 of theCharte? and faces significant hurdles under the minimal

1 For the remainder of this article, “profiling” ek to racial, ethnic, and religious profiling.

2 For a detailed definition of profiling that expiaithe different uses to which ethnicity and reme c
be put in the investigative context, see Sujit Glioy, “Protecting Equality in the Face of Terrothic and
Racial Profiling and s. 15 of tHgharter’ in Ronald J. Daniels, Patrick Macklem & Kent Rbaeds.The
Security of Freedom: Essays on Canada's Anti-T&mnoBill (Toronto: University of Toronto Press, 2001)
367 at 368-70.

3 Canadian Charter of Rights and FreedqgrRart | of theConstitution Act, 198%eing Schedule B to
theCanada Act 1982U.K.), 1982, c. 11Chartel.
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impairment branch of th®ake$ test for section 1 This article focuses on a
different issue: the constitutional remedies avwddafor profiling, and the

implications that the choice of remedies holdstoth remedial efficacy and
democratic accountability.

Given the prominence of profiling in public debates stunning that
Canada’s two legislative responses to SeptemberBill-€-36, the Anti-
terrorism Act and Bill C-17, the proposeRublic Safety Aét—are absolutely
silent on this issue. The bills neither explicalythorize profiling nor expressly
ban it. Moreover, opportunities for clarificatiorere available but not seized
upon. For example, during the debates surrountimgmnactment of Bill C-36,
both the Special Senate Committee on Bill C-36 hitmbral Member of
Parliament and constitutional scholar Irwin Coteoposed that the bill be
amended to include a non—discrimination clauseviloald have had the effect
of banning profiling Unfortunately, such a clause did not form parthef
government’'s amendments.

Should profiling be held to violate@harterright, the absence of an
explicit authorization of profiling in Bills C-36ral C-17 has important legal
implications with respect to possible attemptasiify profiling under section
1 of theCharter, as well as the remedies available should praofilail the test
of justification. In broad strokes, there are twiffedent tracks available
depending on the source of the constitutional timte—which we term “track
1" and “track 2.” The two tracks differ dramatigalboth in terms of their
remedial efficacy and their ability to enhance deratic accountability for
constitutionally controversial policiés.

In cases where arightis violated by a “law” (lgtion or regulations),
track 1 is the route that must be followed. Theegament may first argue that
the violation can be justified under section 1o €Charter. The threshold
requirement that the limitation be “prescribeddy’l would be easily met if the
law itself violates a constitutional right. The hezf the section 1 analysis turns

R. v. Oakeq1986] 1 S.C.R. 103Jake$.
Charter, supranote 3, s. 1. The constitutionality of profilirgdiscussed in Choudhsypranote 2.
S.C. 2001, c. 41 [Bill C-36].

N o g b~

Bill C-17, An Act to amend certain Acts of Canada, and to emaasures for implementing the
Biological and Toxin Weapons Convention, in orderihance public safet¥nd Sess., 37th Parl., 2002 (2nd
Reading 31 October 2002) [Bill C-17].

8 Irwin Cotler, “Thinking Outside the Box: Foundatial Principles for a Counter-Terrorism Law and
Policy” in Daniels, Macklem & Roaclsupranote 2, 111 at 119; Canada, Senate, Special SEnatmittee
on the Subject Matter of Bill C-3&;rst Report(1 November 2001).

9 This framework was first set out by Justice Lam&laight Communications Inc. v. Davids§t989]
1 S.C.R. 10383laighi, and was subsequently applied by the CouRraes v. New Brunswick School District
No. 15[1996] 1 S.C.R. 825 artgaton v. Brant County Board of Educatjgh997] 1 S.C.R. 241.
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on whether that limitation is a “reasonable linhiat is demonstrably justified
in a free and demaocratic society.” If the law fdlie test of justification, then
arange of remedies anchored in section 52(1) besanailable. These include
declarations of invalidity (perhaps subject to gqukof delay), narrowing the
scope of the law through reading down, severantleobffending portion of
the legislation, a constitutional exemption, oresxting the law through
reading-in or through severance. Although divessetion 52(1) remedies share
one feature in common—they change the law thatdwen found to be
unconstitutional. Moreover, a section 52(1) remisdysually not the last word,
because a full or partial declaration of invalidiyite frequently prompts a
legislative “reply.*®

If profiling were explicitly authorized by Bills @6 or C-17, track 1
would apply. However, since both pieces of legigtataire silent on profiling,
if such practices were to take place, they woultliothrough the exercise of
law enforcement discretion, and would proceed dboack 2. Track 2 covers
both unconstitutional decisions taken pursuant tavathat itself raises no
constitutional objections (for example, a law giagta general discretion), as
well as unconstitutional acts without any statutorycommon law basis (for
example, an unauthorized warrantless search). &dthahe latter type of
unauthorized administrative act typically does aliow the government a
section 1 defence, the courts have held that adtrative acts taken under a
general statutory discretion satisfy the “presdtity law” requirement of
section 1. Should the violation nonetheless fadl thst of justification, the
relevant remedial provision is not section 52(1it, ection 24. A broad range
of remedies is available under section 24, inclgdire exclusion of evidence,
stays of proceedings, damages, declarations, amdmgunctions in exceptional
circumstances. Section 24 remedies are generafligied to provide an
appropriate and just response to a gsdrter violation. However, because
these remedies do not affect the law pursuant tichmiine unconstitutional
decision has been made, section 24 remedies dogemmtrally prompt
democratic debate and legislative replies, unlg@arations of invalidity under
section 52(1).

The choice between track 1 and track 2 flows from iitial
classification: whether the unjustifiable violatiohthe right can be attributed
to a law or to a decision taken pursuant to a laautside of it. The silence of
Bills C-36 and C-17 on profiling suggests that kr& should apply. This

10 Commentators agree that many cases declaringttabss invalid result in legislative replies, but
disagree as to the exact number. See Peter W. &dgigson A. Bushell, “TheCharterDialogue Between
Courts and Legislatures (Or Perhaps Tharterof Rightslsn't Such A Bad Thing After All)” (1997) 35
Osgoode Hall L.J. 75; Christopher P. Manfredi & daB. Kelly, “Six Degrees of Dialogue: A Resporwe t
Hogg and Bushell” (1999) 37 Osgoode Hall L.J. FA&er W. Hogg & Allison A. Thornton, “Reply to ‘Six
Degrees of Dialogue™ (1999) 37 Osgoode Hall L295
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position finds support in the Supreme Court’s récktision inLittle Sisters
v. Canada” In that case, customs officials targeted mateiiaported by a gay
and lesbian bookstore on the grounds that thoseriswyere disproportionately
likely to be obscene. In other words, customs @fficengaged in profiling, but
on the basis of sexual orientation, as opposedde, rethnicity, or religion. A
majority of the Court held that a track 1, sect&®#{1) challenge to customs
legislation was misdirected, because profilinglmliasis of sexual orientation
was neither authorized nor contemplated by theugmpd legislation.
Accordingly, track 2 applied, and the approprizmedy was a section 24(1)
declaration that the applicant’s rights to freeddmxpression and equality had
been violated by customs officials.

In this article, we challenge this view. Our argminé that both
democratic accountability and remedial efficacy legter served by Justice
lacobucci’s dissent ihittle Sisterswhich concluded that the legislative scheme
itselfmust be struck down under section 52(1) becadaieit! to take adequate
measures to ensure respectGbarterrights that were violated by exercises of
statutory discretion. The democratic reasons fefguoring track 1 revolve
around the need to promote public debate regardimdjaccountability for, the
violation of Charterrights. TheCharteris best understood as a document that
promotes dialogue between courts and legislatuwrestbe interpretation and
application of the rights protected in that docutnéuadicial review is a means
whereby courts force legislatures explicitly totstan legislation, via “clear
statements,” whether constitutional norms are tddparted from? Under the
Charter the textual cue for legislative clear statemestthe “prescribed by
law” requirement in section 1. The failure of Bills36 and C-17 expressly to
limit the equality rights of individuals of MiddIEastern appearance or the
Muslim faith who may be subject to profiling in thveake of September 11, in
our view, should mean that no profiling under thets¢utes could be justified
under section 1. If such a ruling were coupled \aitteclaration of invalidity,
the issue of profiling would be forced back on ligislative and democratic
agenda. We recognize that the availability of datation of invalidity under
section 52(1) in such circumstances is a mattaoofe controversy and that
courts could move directly to a more limited remedyger section 24(1) of the
Charter. Nevertheless, we will argue that there are precexin support of the

1 Little Sisters Book and Art Emporium v. Canada (ister of Justice)[2000] 2 S.C.R. 1120L[ttle
Sister$. For commentary, see Janine Benedsitile Sisters Book and Art Emporium v. Ministedastice
Sex Equality and the Attack ¢ v. Butlef (2001) 39 Osgoode Hall L.J. 187; Jo-Anne PicKehking Big
Brother to CourtL.ittle Sisters Book and Art Emporium v. Canada (ster of Justice)(2001) 59 U.T. Fac.
L. Rev. 349; Bruce Ryder, “THattle SistersCase, Administrative Censorship, and Obscenity"L({@801)
39 Osgoode Hall L.J. 207.

12 Kent RoachThe Supreme Court on Trial: Judicial Activism ombecratic Dialogu&Toronto: Irwin
Law, 2001) [Roachjudicial Activisnj.
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more drastic, and in our view, more democratic,a@ynof a declaration of
invalidity. By contrast, a section 24(1) remedy entlack 2 would not prompt
a legislative reconsideration of the issue, bectheskaw pursuant to which the
decision was made would not be at issue. Whiletiase24(1) remedy could
play a valuable and necessary role in providinges@smpensation for an
aggrieved individual, it would be unlikely to prdwe sustained democratic
debate on the unconstitutional practice that preshjit

Concerns regarding remedial efficacy turn on thmétditions of section
24 to provide adequate redress for victims of fingfi The strongest remedies
that are potentially available under section 24i¢Wwlare far from guaranteed)
are those that apply in cases in which profiling tesulted in the discovery of
incriminating evidence. Itis only in this limiteategory of cases that evidence
can be excluded under section 24(2) or proceeditaged under section 24(1).
By contrast, the completely innocent victim of plin§ will face significant
obstacles in seeking relief. The Canadian expegi@fcawarding damages
under section 24(1) is not very promising, espgcvethen severe consequential
damage has not been suffered. Moreover, few withroence expensive
litigation against the government if the prospdaamage awards is measured
in the hundreds or even thousands of dollars. Tsube, a victim of profiling
may also be motivated to seek a remedy that wifp peevent others from
suffering from profiling. But again, the Canadiafperience does not provide
grounds for optimism: courts have relied on gengealarations, as opposed to
the large damage awards or injunctions sometimas long courts in the United
States, to deter police from engaging in profiling.

Shifting profiling from track 2 to track 1 yieldsgsificant gains in
terms of democratic accountability, and sacrifiittle in the way of remedial
efficacy. To permit profiling to remain on trackvduld create the incentive for
governments to “go underground” and implement nariyeir constitutionally
controversial measures through discretionary daeisiaking, out of sight of
the democratic process. Indeed, the relative inatte to the constitutional
concerns raised by profiling, in sharp contrashtsenormous public attention
given to the overbreadth of the definition of teisbactivities in Bill C-36,
bears testimony to the impact of theems of public decision making on the
content and quality of democratic discourse. If governments wish to
discriminate on the basis of race and ethnicitgytehould be prepared to
justify that practice to the Canadian public, elsefore they are required to do
so to the courts.

II.  SHIFTING EXERCISES OF STATUTORY DISCRETION FROM
TRACK 2 TO TRACK 1:.THERENSAND “PRESCRIBED BY
LAW”
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In the war on terrorism, discretionary powers te&stre stage. These
powers fall into two categories. First, there drese powers created by the
legislative responses to the attacks of Septembeflie most notorious of
these is the new investigative hearing provisicseited into theCriminal
Codé?by Bill C-361* The new section 83.28 authorizes a peace offitartihe
prior consent of the Attorney-General to requestd @ judge to order,
individuals to attend a hearing at which they dkged to answer questions,
even if those answers are self-incriminatory. Tag goint to note is that the
triggering event for a section 83.28 hearing idetepwith discretion, since
section 83.28(2) provides that a peace officer “hraguest an investigative
hearing. But the new discretionary powers are wofined to theCriminal
Code The newimmigration Act authorizes an immigration officer to make a
warrantless arrest of any foreign national, othanta refugee, if that person
cannot establish his or her identity to the satisda of the officer® Again, this
power is discretionary—the new section 55(2) presithat the officer “may,”
but need not, order the arrest.

Second, although it is tempting to concentrate @mroversial new
powers, there are existing powers that will play iamportant role in
investigating and preventing terror. Indeed, th@ssisions apply in contexts
where every individual must present himself or b a state agent, thus
making it much easier to select individuals forgméned investigation. For
example, théeronauticsActaddresses airport security, a central concern afte
September 1¥.Section 4.7 authorizes screening officers to $gaecsons and
their belongings both before boarding aircfahd on board the aircraftThe
Aeronautics Actloes not specify circumstances under which searche be
conducted, other than to say the search must tleddrzed.” Regulations made
under theAeronauticsAct® simply provide that a search is authorized igit i
“carried out by a screening officer during the saieg of persons and goods.”
The absence of any language requiring all passsrigdoe searched is the

13R.s.c. 1985, c. C-46.

14 Bill C-36, supranote 6, s. 4.

15 Immigration and Refugee Protection AStC. 2001, c. 274fmigration Act
16 Ibid., s. 55(2)(b), proclaimed in force 28 June 200236z. 2002.11.1637.

17Aeronautics AcGtR.S.C. 1985, c. A-24eronautics Adt Section 4.7 would be repealed by Bill C-17,
supranote 7, s. 5. Going forward, the screening of pagses would be addressed in regulations. At the tim
of writing, draft regulations had not been releatsethe public.

181hid. at's. 4.7(5).
19 pid. at s 4.7(6).
20 Canadian Aviation Security Regulatior&s0.R./2000-111.

21Aeronautics Agtsupra note 17 at s. 5.
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implicit incorporation of a discretionary powerdyocates of profiling have
also suggested that profiling be employed at thiddro Section 23 of the new
Immigration Actconfers a discretion on immigration officers téerea person

for secondary examinatidgAThis is not a new power; rather, the same power
was conferred by a nearly identical provision ia thd Immigration Actvia
section 12(3)(1)(a%

Assuming that the discriminatory exercise of a miSonary
power—which is what profiling amounts to—contravesection 15, the next
guestion is whether that decision could be uphettbusection 1. The principal
issue is whether such a decision would meet thestimid requirement in
section 1 that limitations @harterrights be “prescribed by law,” even before
it is determined whether those limits meet the tdsproportionality. The
“prescribed by law” requirement has been intergrétehave two limbs. The
firstis that the limitation be made aw, which imposes a requirementfofm.
The Supreme Court has adopted a rather generaurprigtation of this limb,
holding that not only statutes, but also regulatiand even common law rules,
count as laws that can, in principle, justifiabignit Charter rights. What
remains unresolved is whether internal departmeimettives which cannot be
tied to a statutory anchor count as law despitér thek of formal legal
character.

Our focus is on the second limb—that a law of thprapriate form
actually prescribes the limitation in questféithe principal question here is the
requisite degree of precision or explicitness théw must have in order to
prescribe the limitation ofharterrights. The Court has adopted a generous
interpretation of this limb as well. After initigllholding that limitations on
constitutional rights must be express or arisednessary implication in a law
that limits a constitutional riglt,the Court later went on to hold that broad
grants of discretion that make no express or intpleference to even the
possibility of rights-limiting activities are sufiently precise to satisfy section
1.2 Those grants of discretion are read down so asduire that they be
exercised in accordance with fharter. It follows that actions taken pursuant
to a statutory discretion that on its face permiitdations of theCharter are
capable of justification under section 1, unlikgdlly unauthorized state

22 Supranote 15.

23Immigration ActR.S.C. 1985, c. I-2, as rep. loymigration and Refugee Protection A& C. 2001,
c. 27.

24 For a useful discussion, see June M. Ross, “ApglthieCharterto Discretionary Authority” (1991)
29 Alta. L. Rev. 382.

2 R. v Therens[1985] 1 S.C.R. 613Theren}
26 Slaight supranote 9.
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conduct, which is not.

The case law has reached this position by follovaingrtured path. In
the law enforcement context, the leading casesaduatery discretions and the
“prescribed by law” requirement alRe v.Hufsky’ andR. v.Ladouceur® Both
cases concerned challenges to a provision of tharidmlighway Traffic Act
that stipulates that a police officer “may” stoglrdver, if so doing is “in the
lawful execution of his duties and responsibilifié&sThe Court held in both
cases that the provision violated the right aganisitrary detention or arrest
guaranteed by section 9 of tlgharter, because those stops constituted
detentions, and the provision specified “no critefior the selection of the
drivers to be stopped?In the Court’s words, the officer possessed “alitsol
discretion.® Hufskyinvolved a challenge to the operation of that siow in
the context of stationary spot checksdouceurinvolved a challenge to the
provision in the context of random spot checkddth decisions, the section
1 analyses focused on the issue of minimal impaitpwveith the Court finding
that the section 9 violation was justified. But t@eurt also found that the
discretionary provision met the “prescribed by lagtjuirement, even though
the provision did not explicitly authorize the ramdstopping of drivers, which
had given rise to th€harterbreach. Nevertheless, tufsky the Court simply
stated that the random stopping of drivers aroseeogssary implication from
the legislation itself. This holding was cited bhyetmajority inLadouceur
(although the dissent declined to rule on the ssue

What is remarkable about these holdings is thatdignot attempt to
grapple with the Court’s earlier “prescribed by lgurisprudence. The seminal
case isTherensin which Justice Le Dain stated that a “limitMaié ‘prescribed
by law’ ... if it is expressly provided for by stiéé¢ or regulation, or results by
necessary implication” from the law that limits thght>* The accused in that
case had been ordered by a police officer to ghreathalyzer sample pursuant
to theCriminal Code and had been denied his right to counsel in egetrtion
of section 10(b) of th€harter. Justice Le Dain (who was in the majority on this
point) held that the violation of the right was fiptescribed by law” because
the provision neither “expressly purport[ed] toilithe right to counsel,” nor

2T R. v Hufsky [1988] 1 S.C.R. 621Hufsky.
28R. v. Ladouceyr{1990] 1 S.C.R. 12571 pdouceu}.
29R.5.0. 1980, c. 198, s. 1894, as am. by 198D2,&.2.
30 Hufsky supranote 27 at 633.
31 bid.
32

Supranote 25 at 645.
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did so by necessary implicatidhOf central importance was the possibility in
the Criminal Code for a two hour delay before the breathalyzer was
administered, and this, as opposed to a requirethaht roadside breath test
be supplied forthwith, would allow enough time the detainee to contact
counsel. As a consequence, the violation of sediigh) could not be justified
under section 1, and the case turned on the erclogievidence under section
24(2).

In light of Therensthe question ikufskyandLadouceumwas whether
the very terms of the statutory discretion prectuidédrom being exercised in
a manner that comported with section 9. And asdibsent inLadouceur
suggested, this was not so, because it was opée Gourt to read down the
discretion to incorporate a requirement that randtops only be conducted at
organized spot checks. It is noteworthy that Jastiepinka in his dissent (with
the concurrence of Chief Justice Dickson and JestWilson and La Forest)
observed with some frustration that random spotkheould be used in
conjunction with racial profiling:

This case may be viewed as the last straw. ... TWfieggandom stop would permit any individual
officer to stop any vehicle, at any time, at angcgl. The decision may be based on any whim.
Individual officers will have different reasons.Be may tend to stop younger drivers, others
older cars, and so on. Indeed, as pointed out byopalsky J.A.racial considerations may be
afactor tooMy colleague states that in such circumstanc€saaterviolation may be made out.

If, however, no reason need be given nor is necgssaw will we ever know? The officer need
only say, “I stopped the vehicle because | haveitite to stop it for no reason. | am seeking
unlicensed drivers.” If there are bound to be insés where admittedyharterviolations which
cannot be justified will occur, can we overlookgb@nd approve a practice even if in its general
applicationCharter breaches can be justified?

Unfortunately, the Court's relaxation of the “prebed by law”
standard continued in other cases, most not8kdyght which involved a
challenge to the order of a labour arbitrator anithsis of section 2(b). Without
any reference to earlier case law, Justice Lamig (fier the Court on this
point) that in challenges to exercises of discretihere a law neither expressly
nor implicitly limited constitutional rights, it wdd be the individual decision,
rather than the statute pursuant to which it wadenthat would be the focus
of section 1. Although the judgment does not sduaaddress the point, the
proposition that emerges from it is that as longnds/idual decisions can be
traced to a statutory discretion, they meet thespribed by law” requirement
and indeed may be justified under section 1 ofGharter. Any remedy for
abuse of such discretion would lie not throughaakrl, section 52(1) remedy
that would fix the statute and likely provoke dematic debate, but through a

33 |bid.
34 Ladouceursupranote 28 at 1264-67 [emphasis added].
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more limited track 2, section 24 remedy that waqarlavide an appropriate and
just remedy for the particular violation. Althoufdreseeable because of the
unfettered discretion provided in the legislati@marter violations would be
attributed to aberrational official conduct and tethe systemic flaws of the
discretionary legislative scheme.

This is where the Court’s jurisprudence on “prdsedi by law” and
statutory discretion rests. The implications focamstitutional exercises of
discretion in the war on terror—for example, toffleqpassengers—are clear.
Individual exercises of discretion, as opposedhéostatutes pursuant to which
discretionary decisions are made, could only bédexiged under section 24(1)
of theCharterand not section 52(1), leaving the statutes themsémmune
from constitutional attack. But this resting pamtunstable not only because
of Therens but also because of cases froatsidethe “prescribed by law”
context that have attributed the unconstitutiomhimistration of a statute to
that statute itseff®

In Hunter v. Southaif the Court found that searches carried out
pursuant to federal competition legislation were camstitutionaf’
Notwithstanding the fact that the statute was clpabbeing administered in
compliance with theCharter, the Court unanimously attached the finding of
unconstitutionality to the statute itself, and skrit down. A similar analysis
was relied on by Chief Justice Dickson and Ju@®etz inR. v. Morgentalef
to find the abortion provisions of tt@riminal Codé® to be unconstitutional
because of the considerable delay in access tdi@mmrThey arrived at this
conclusion even though the extensive social sciemitkence before the Court
suggested that the source of delay was not justdueitself, but rather the
failure of many hospitals to establish therapeaitiortion committees, and the
use by some committees of quotas, all exerciséssofetion which were not
required by theCode Chief Justice Dickson actually cit@therensn support
of this conclusiorf® The most recent example of this approadR.is. Bairf*
in which the Court (per Justices Cory and Stevensgpted a constitutional
challenge to th&riminal Codeprovision on peremptory challenges by the

35 These cases were cited by Justice lacobucci sedisnLittle Sisterssupranote 11 at 1226-29.
3611984] 2 S.C.R. 145Huntei.

37 Combines Investigation Ad®R.S.C. 1970, c. C-23, ss. 10(1) and (3).

38 [1988] 1 S.C.R. 30Nlorgentalet.

39 Supranote 13, s.251, as rep. Byiminal Code, 1993, S.C. 1993, c. 28, s. 78.

40 Morgentaler supranote 38 at 62.

4111992] 1 S.C.R. 91Hain].
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Crown;? even though that discretion need not be exerdésaconstitutional
manner. To be sure, the treatment of the “presdriyelaw” requirement in
these three cases was confused. Because it waarlgrCearter judgment,
Hunterfailed to mention it; iBain, both Justices Cory and Stevens addressed
section 1 in a cursory fashion.Morgentaler both Chief Justice Dickson and
Justice Beetz appear to have assumed that thettred by law” test was met,
which was correct given that t@@dewas partially at fault. However, the point
remains that in several cases, the unconstitutiexaicise of administrative
discretion has been traced back to the statutectmers the discretion itself.

We can make sense of these holdings if we closayaeTherens
At the heart of that judgment lies a distinctiotvioeen those violations of rights
whose pedigree can be traced back to a law, aisé thibich can only be traced
to the decision of an agent of the state. Thugiciusamer (concurring on this
point) stated that “the violation of the respondgenights is not the result of the
operation of law but of the police action” and asltscould not be justified
under section £ A later judgmentR. v. Simmon¥ relied on the same
distinction—between those violations of rightsibtitable to law and those
attributable to the decisions of a state agent-héncontext of a discretion to
conduct a search under tBastoms Act®

Therensand the cases that have followed it offer an adtéve
framework through which to analyze statutory disore under section 1.
Unlike Slaight Therensnakes aimstitutionaldistinction between two different
kinds of governmental decisions that viol@arterrights: (a) those whose
pedigree can be directly traced to legislatured, (B those that terminate in
particular agents of the state. Although both () @) fall within the ambit of
Charter scrutiny under section 32, only the former pastes threshold
“prescribed by law” requirement under section 1 srmchpable of meeting the
test of justification. The operative differenceween (a) and (b) is the existence
of a legislative mandate (either explicit or argsby necessary implication) for
certain violations of constitutional rights, whithplies a conscious decision
by the legislature to limi€harterrights. Justice Sopinka made this pointin his
concurring judgment iR. v. Heberf® where he drew a distinction between the
actions of officials that were “prescribed by lawayid those that were simply
“not proscribed by law?" Although both actions were legal, only the former

42 Supranote 13, s. 634(2).

43 Therenssupranote 25 at 623.
4411988] 2 S.C.R. 495.

4R .s.c. 1985 (2nd Supp.), ¢. 1.
46119901 2 S.C.R. 151.

*7 |bid. at 205.
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met the requirements of section 1, because “[tlbedvprescribe’ connotes a
mandate for specific action, not merely permission that which is not
prohibited.”® This more rigorous understanding of the “presatibg law”
requirement under section 1 of tldarter is consistent with a democratic
model of judicial review with roots in the commoaw, which requires
legislatures to make clear statements before thi#hyogvallowed to infringe
constitutional rights.

Built into Therens interpretation of the “prescribed by law”
requirement, then, is the appropriate allocatiomsfitutional responsibility
with respect to decisions to violatharter rights. By emphasizing the
importance of a mandate traceable to the decisiom ¢egislature, the
“prescribed by law” requirement reflects the impoxte of political
accountability for decisions to breach t@harter. In other wordsTherens
unlike Slaight is premised upon a democratic rationale for firescribed by
law” requirement. This rationale has been losthe Court's subsequent
jurisprudence.

The result has been a relaxed “prescribed by laguirement that
arguably does not do justice to the values thatdigdsection 1 of th€harter.

In Oakesthe Court recognized the idea that “Canadiaresps to be free and
democratic” was an important contextual elemerdriming the interpretation
of section 1*° Chief Justice Dickson stated that “[t]he Court thesguided by
the values and principles essential to a free amdodratic society,” which
included “faith in social and political institutisnwhich enhance the
participation of individuals and groups in societyA relaxed “prescribed by
law” requirement, which allows limits dBharterrights to be enacted without
clear legislative statements and consequent opptiesifor democratic debate
and accountability, runs contrary to the idea tthl@mocratic values must
support limitations of€harterrights.

A relaxed “prescribed by law” requirement also offe the values that
underlie the “void for vagueness” doctrine undetisa 7, which the Court has
recognized should inform the interpretation of thwescribed by law”
requirement under section 1. As articulated inl¢iaeling case oR. v. Nova
Scotia Pharmaceutical Societthese common values include the need to
provide fair notice to the individual and to linfetw enforcement discretioh.
To this list we would add a third value: the proioot of democratic

“8 |bid. at 205.
49

Supranote 4 at 136.
%0 g,

51[1992] 2 S.C.R. 608Yova Scotia Pharmaceutidalhere Justice Gonthier recognized for the Court
that “the justifications invoked for the doctrinevagueness under both s. 7 and s. 1 are similtad::at 631.
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accountability for limitations orCharter rights. Specificity or explicitness
promotes all three of these values. Moreover jgbssible to give a democratic
interpretation to both the need to provide fairic®tnd the need to limit law
enforcement discretion. Thus, the need to provaderfotice is designed to
ensure fairness to a potential accused, but it@geides an opportunity for
democratic debate and accountability as the legiganotifies the citizenry of
potential liability. And the need to limit law enfiement discretion reflects the
fact that the police and other state officials moe as directly accountable as
legislators. However, it is important to understaiodv these three values are
different. Inasmuch as the Court’s stated raticfdethe “prescribed by law”
requirement are informed by a liberal conceptiorthef rule of law that is
primarily concerned with protecting individualsiingoublic power, they ignore
the fact that th€harteris very much part of a liberdemocraticconstitutional
order. Accordingly, a democratic conception of thke of law should also
inform the interpretation of th€harter.

The idea that “prescribed by law” should be inteted to promote
democratic accountability for limitations of comstional rights fits into a
broader conception of judicial review under tBdarter>® Rather than
establishing a regime of judicial supremacy, like American Bill of Rights,
or of legislative supremacy, theharter gives both courts and legislatures
complementary but distinct roles in the protectibronstitutional rights and
the balancing of those rights against importaniatamals. The task of the
courts is to bring attention to constitutional netgts that are vulnerable to being
overlooked or downgraded in democratic debate.dad an unfavourable
court judgment, legislatures can respond, eithreutih section 1 or section 33.

Viewed through the lens of institutional dialogli@erensstance on
the “prescribed by law” requirement forces legistas to be explicit regarding
their intentions to limit constitutional rights. @ meed for legislative “clear
statements” under section 1, in our view, hasoités in a common law model
of democratic constitutionalism and adherence ® rhle of law that is
continued by and enriched under tblearter. At common law, it is a rule of
statutory interpretation to construe ambiguousustay language so as to
preserve certain fundamental rights. What is regliio displace these rights is
clear statutory language. A famous example is teeymption of subjective

52 Our argument raises the question of whether comiaarrules, given their lack of democratic
pedigree, should be permitted to meet the “preedrily law” requirement. Regulations also pose alpro
because of the limited role of legislative oversighthe formulation of regulations. Our positiathat,
although legislation is preferable from a democratandpoint, at least common law rules and reiguisit
with “clear statements” would publicly articulateetviolation of a constitutional right and wouldepent
“invisible” violations ofCharterrights through internal department policies. Fsinailar point, see Lorraine
Eisenstat Weinrib, “The Supreme Court of CanadaSeudion One of the Charter” (1988) 10 Supreme Cour
L.R. 469 at 477, n. 21.
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fault for criminal cases establishedRnv.Sault Ste. Mari€® Clear statement
rules promote democratic accountability for decisito limit rights, because
these rules require legislatures to deliberate @mhmake these decisions in
public. The failure to rigorously enforce cleartstaent rules—perhaps out of
a misguided but well-intentioned desire to defeletgislatures—undermines
democracy instead of honouring it, because it eseperverse incentives for
governments to avoid democratic accountabilitycfumtroversial decisions by
implementing them not in public through legislatimandates, but through less
visible exercises of statutory discretion. As ZiesiiVilson put it irMcKinney

v. University of Guelphonly instruments which “have survived the rigoafs
the law-making proces¥’suffice for section 1, because governments were
forced to defend their decisions to the public.

The potential forimplementing policies througheiges of discretion,
and hence beyond the easy reach of parliamentatypahlic scrutiny, is
significant and should not be underestimated. Iddeeercises of discretion can
be highly formalized, approximating what could bkiaved through legislation
and regulations, but through sub-legal means Htame democratic debate and
accountability. The RIDE drunk driving spot chealbgram inHufskyis one
example. Another example is provided in thietle Sistersdecisionwhere the
Court held that customs agents had discriminatedhenbasis of sexual
orientation by targeting their enforcement effattikomosexual erotic materials
being imported by a lesbian bookshop, while adgpaimelatively lax attitude
to the importation of heterosexual materials by ns@eam booksellers. A
remarkable feature of the factual record is thatt@us Canada had been acting
pursuant to a departmental policy centred on tieinfamous “Memorandum
D9-1-1,” a document that purported to define whaswobscene” for the
purposes of th€ustoms Tariff® but which lacked any formal legal character
and was not publicly distributed. In the contextpobfiling, the exercise of
discretion could likewise be formalized throughaiety of means, ranging
frominternally distributed departmental memoratadaformal word-of-mouth
directives from superiors. None of these formslafv,” however, would be
debated and defended in the legislature or be sibbedn books of statutes or
regulations.

In sum, we suggest that the Court should tightenriderstanding of
the “prescribed by law” requirement. There are stvands of the existing case
law which support our proposal. The first are thragueness” cases. To be

5319781 2 S.C.R. 1299.
5411990] 3 S.C.R. 229 at 38®IEKinney.

55R.S.C. 1985, c. C-41 (3d Supp.), Sch. VII, Codet®8), as rep. bgustoms TariffS.C. 1997, c. C-
36, s. 213.
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“prescribed by law,” the Court has held in manyesathat limitations on rights
need not be absolutely precise, but that they roostain an “intelligible
standard” that both provides sufficient notice afietters or constrains
discretion®® Although some may despair at the Court’s reluatatacstrike
down laws as void for vagueness, the functionateams of this jurisprudence
in providing fair notice and limiting law enforcemtediscretion should be
brought to bear on the “prescribed by law” requieetmas contemplated by the
Court in its leading vagueness cas&here are some encouraging cases. In
Committee for the Commonwealth of Canada v. Caffadisstice L’'Heureux-
Dubé held that an absolute discretion did nosBathe “prescribed by law”
requirement because it did not provide an intélgstandard. But the need for
an intelligible standard also reflects an alloaatibinstitutional responsibility,
requiring the legislature expressly to provide dtards to guide administrative
discretion. Our proposal builds on this, by requgrinot just an intelligible
standard for administrative decision makers, bat ah express or necessarily
implicit statement that rights-limiting activitiesay be undertaken.

The second strand of case law is the requireméioraf, again under
section 1. InTherensthe list of varieties of law that count as “lasgliare one
common feature—they are all accessible to the public, albeit iffedng
degrees. By contrast, internal departmental pdaljcEven those that are
sufficiently formal to be nearly identical to lawilsut which are generated
pursuant to exercises of statutory discretion,rete Although the Supreme
Court has not definitively ruled on this issue (nbems of the Court disagreed
in Commonwealthin Little Sisterghe Attorney-General of Canada conceded,
and dissenting judges (but not dissenting on thiistpheld, that Memorandum
D9-1-1 did not constitute “law” for the purposessafction 1. To hold that
statutory discretions are sufficiently precise tegeribe the limitation of
constitutional rights would undermine the demanfigpublicity and make
nonsense of the requirement that rights be linbtelhws that are accessible to
all.*®

Finally, the need for clear statements in relatmprofiling is critical

o6 Irwin Toy Ltd. v. Quebed1989] 1 S.C.R. 927Qsborne v. Canada (Treasury Boarff)991] 2
S.C.R. 69. Also seBuresh v. Canada (Minister of Citizenship and Inmatign) (2002), 208 D.L.R. (4th) 1.

s7 Nova Scotia Pharmaceuticaupranote 51.
o8 [1991] 1 S.C.R. 139ommonwealth

59 For the argument that departmental guidelines lthae not been formally promulgated should
nonetheless count as “law” for the purposes ofumder certain circumstances, see Lorne Sossinal&h
Smith, “Hard Choices and Soft Law: Ethical Codeslidy Guidelines and the Role of the Courts in
Regulating Government” 40 Alta. L. Rev. [forthcomiim 2003]; and Lorne Sossin, “Discretion Unbound:
Reconciling theCharter and Soft Law” Canadian Charter of Rights and Freedor2® Years Under the
Charter Conference, Association for Canadian Studiesv@ttd 9 April 2002) [unpublished].
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because of the difficulties of proving discrimirati In his dissent in
Ladouceuy Justice Sopinka suggested that the danger pgsad bnfettered
discretion to stop motorists is the possibilityttitacould be exercised in a
discriminatory fashion on the basis of race. Inpoese to the view that
individuals who suspected that they had been théms of discrimination
could seek a section 24(1) remedy after the fastick Sopinka was candid,
stating that a discriminatory exercise of discretis incredibly difficult to
prove, because it is always possible to offer difegte explanation afterward
for that decision. By contrast, an explicit polather prohibiting or authorizing
profiling in legislation enhances the possibilitits political (and legal)
accountability. Inasmuch as vulnerable minoritesklthe political power to
secure a statutory ban on profiling or to seculiecéf/e legislative oversight of
the ability of officials to use their discretion emgage in profiling, courts
should interpret the “prescribed by law” requiretggrrowly—in the name of
democracy—to correct for those deficiencies inléhyslative proces®.

[ll.  SECTION 52(1) REMEDIES AND DEMOCRATIC
ACCOUNTABILITY

In the absence of a clear legislative statemeritagizing profiling,
according tarherensthe statute pursuant to which profiling took glamuld
not be “prescribed by law” under section 1. A cowduld then move
immediately to the question of remedy without cdesing the question of
whether the statute satisfied the test of propoatity. A legislature that refused
to take responsibility for profiling would not bdlaaved to justify law
enforcement powers that permit profiling on theibtsat the law enforcement
discretion could be exercised in a constitutionahmer. Here, the democratic
advantages of track 1 and section 52(1) over ttaakd section 24 become
evident. The case that vividly illustrates thismadsLittle Sisters|n that case,
the successfuCharter applicants sought a section 52(1), track 1 renibdy
would have struck down the customs legislation uadech its shipments were
seized. But a majority of the Supreme Court foumat such a remedy was
inappropriate on the ground that the disproportiertargeting of gay and
lesbian erotica was not caused by the legislatinr, by the exercise of
discretion by customs officials under the legisiafi* In other words, because

60 The importance of interpreting ti@harterto protect the interests of the politically povesd was
made by Justice Wilson idndrews v. Law Society of British ColumHiz989] 1 S.C.R. 143.

61Little Sisterssupranote 11lbid. at 1189, Justice Binnie concluded that “thermiking on the face
of the Customs legislation, or in its necessamgaff, which contemplates or encourages differeméatment
based on sexual orientation.” He also stat®d, at 1168, that: “Parliament is entitled to proceadhe basis
that its enactments ‘will be applied constitutidyiaby the public service.”
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of Slaight track 1 and section 52(1) were rendered inadolessi the litigants.
As a result, they were shunted into track 2 anti@e@4(1). And because the
successfuCharter applicant had not requested extensive injunctliefror
damages under section 24(1), the only remedy wbelaration that custom
officials had violated th€harterin the past.

Justice lacobucci dissented, on the ground thatldwaration was
inadequate given the systemic nature ofGharterviolation. He argued that
the “Court’s precedents demand sufficient safeguarthe legislative scheme
itself to ensure that government action will ndtimge constitutional right$®
(although curiously, he did not citderen3. One would have expected, then,
that he would have ordered injunctive relief ungkstion 24. Indeed, the case
was a missed opportunity for ordering and develgghe legal framework
surrounding structural remedies under section 24Jlistice lacobucci's
preference, however, was not for a stronger se2dlaemedy, but for a remedy
under section 52(1)—a declaration of invalidity. fohtunately, what was
absent in his reasons was the rationale for hiscehof section 52(1),
particularly in light ofSlaight®

The best defence of Justice lacobucci’s dissestitighe realization
that, unlike even the strongest section 24 remedigking down the relevant
customs legislation would have by necessity préatipil a dialogue between the
Court and Parliament, culminating in the adoptibmeav legislation that would
employ precautions to prevent the discriminatomgeting of homosexual
erotica by law enforcement officialkittle Sistersillustrates that the choice
between track 1 and track 2, and hence betweeinsatt and section 52(1)
remedies, is not simply a strategic one for litigarRather, the choice of
remedy has larger institutional dimensions thagkpe the liberal democratic
nature of our constitutional system. A section $2€medy, as evidenced by
Justice lacobucci’s dissent, is a component ofracdeatic conception of the
rule of law that is centred on constitutional diple between the courts and
legislatures. As withTherens interpretation of the “prescribed by law”
requirement, the goal is enhanced democratic atability for limitations of
rights, by forcing governments to state publiclyd atefend decisions that
collide with our fundamental constitutional valukesother words, section 52(1)
creates not just a legal remedy for violations afigtitutional rights, but a
political remedy as wef: It enables those without sufficient power to place

%2 bid. at 1225-26.
63 The majority relied on this precedeifid. at 1193.

64 We recognize that the section 52 remedy would laégs@been preferable from a rights-protecting
perspective. While section 24 remedies have usbaiyn geared to providing compensation for viotetio
after they have occurred, the section 52 remedy contenplby Justice lacobucci little Sistersis a
remedial route that encourages the governmenkéga@cautions tpreventuture violations of th€harter.
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issues on the legislative agenda through politnabns via constitutional
litigation. To the extent that profiling targetsoie without political power,
section 52(1) ensures that their concerns will darth by legislatures.

What Justice lacobucci failed to realize, unfoatiaty, is that track 1
and section 52(1) were unavailable to him becatge&laightdecision. This
oversightis a deeply puzzling aspect of his otlimawightly argued reasons, not
the least because Justice lacobucci devoted coabldeattention to the
guestion of why it was the legislation itself, agosed to the decisions taken
pursuant to it, that was the source of the unctutigthal government conduct.
As the majority correctly notedlaighthad settled this point in favour of the
federal government, shunting the case decisivdlyratk 1, and away from
section 52(1). Justice lacobucci attempted to mraecthis doctrinal obstacle
by attributing the violation aEharterrights to the existence of a prior restraint
of expressive activity in thEustoms ActBut even this line of argument only
addressed the systematic violation of section R(lthe case, and could not
assist in tracing the violation of the claimangstion 15 rights to th€ustoms
Actitself, as opposed to Memorandum D9-1-1. To fdineematter back on the
legislative agenda, Justice lacobucci’s only opti@s to confront and overrule
Slaightitself, which he did not dd.ittle Sistersaccordingly illustrates the
interdependence between the appropriate remedynfastified violations of
constitutional rights and the prior question of theeshold test for justifiable
limits of constitutional rights under section 1.

It is important to be clear that there are a rasfgemedies available
under section 52(1), not all of which equally praenadialogue and clear
statement&® Reading-in, recently employed R v. Sharpg’ and severance
result in courts essentially correcting the constinal defects in legislation
without any need for subsequent legislative intetioe or public debat&. A
court that reads-in restrictions on profiling tgikdation that could possibly
authorize such practices, for example, would beinge&k strong statement that

Although it is possible to craft section 24(1) reties that aim to preveitharterviolations in the future,
there is little Canadian experience with such reesed

65 For a similar point, see Pickslipranote 11 at 358, and Rydsypranote 11 at 227.

66 Conversely, some section 24(1) remedies sucleagetieral declaration of constitutional entitlement
in Mahe v. Alberta[1990] 1 S.C.R. 342, arteldridge v. British Columbia (A.G.j1997] 3 S.C.R. 624, may
promote dialogue by allowing the government tocelee precise means to implement the entitlen&ag.
generally Kent Roach, “Remedial Consensus and BieddJnder the&Charter. General Declarations and
Delayed Declarations of Invalidity” (2002) 35 U.B.C. Rev. 211 [Roach, “Remedial Consensus and
Dialogue”].

6712001 1 S.C.R. 45.

68 In this sense, constitutional minimalism, whicloiale declarations of invalidity, may not promote
democratic dialogue between the courts and theligres to the same extent as a s. 52(1) appvaaich
results in a declaration of invalidity. See Roaliicial Activismysupranote 12 at 63-65, 147-152.
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such practices could not be justified under tearter, but would not
necessarily prompt legislative intervention andtoae to prevent profiling.
Parliament could, however, respond with new legstathat specifically
authorized and attempted to justify such practicesvever, it need not do so.

The section 52(1) remedy that most clearly promisgislative clear
statements is the declaration of invalidity. Cotintst found that a provision in
anti-terrorism legislation constituted an unjustifiviolation of &Charterright
could strike down the offending section. While Rament could respond to this
remedy with new and better-tailored legislatiorg tise of an immediate
declaration of invalidity would raise concerns thia government might be
deprived of a valuable law enforcement techniqu#éh wihich to combat
terrorism. It is worth noting that when Parliameetided to place five-year
sunset provisions on two of the most controvergats of Bill C-36, the
provisions for investigative hearings and prevemtiwests, it also took care to
provide for some transitional measures designeensure that ongoing
investigations are not disrupted by the possiblpirgxof the law?® The
transitional measures suggest a public interdbeicontinued operation of the
law. If a court found a statutory discretion thatiflbeen used for profiling to be
unconstitutional, it would likely order a suspedae a delayed declaration of
invalidity that would allow the unconstitutionalguision to remain in force for
a set and perhaps renewable period of time. Coa@dyout threats to public
safety that would be caused by an immediate dew@araf invalidity are a
well-recognized reason for suspending a declaratibmvalidity.”” These
concerns would only be amplified in the anti-teisor context. At the same
time, a court should make clear that even durirgy ghriod of delay, the
discretionary law enforcement powers should neides to engage in profiling,
and that the court could provide remedies duringeriod’*

A delayed declaration of invalidity does not reguine legislature to
respond before the delay or suspension expirest bftén has that effect. An
invalidation of a significant part of any legislaiprovision useful in combating
terrorism would likely generate sustained debatsutithe need for such a
measure, and Parliament would be able to redmgiftl&ion that authorized a
Charter violation in an attempt to ensure that it wouldvéee a section 1
review. The timing of the delayed declaration efilidity might also affect the
quality of public and legislative debate. The Cdwars not been consistent with
respect to the period of delay, and has authorilztays of six, twelve, and

69 Bill C-36, supranote 6 at s.83.33.
70 R. v. Swain[1991] 1 S.C.R. 9339wair]; Schachter v. Canad§1992] 2 S.C.R. 67-chachte}:

n In Bain, supranote 41 at 104, Justice Cory stated: “The suspkddelaration does not leave the
defence without a remedy during the interim. Theuaed may always attempt to demonstrate that Heere
been an abuse of the stand by provisions by theepttion.”
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eighteen months, without stating any principledivdisr these variations.
Another issue would be whether the successharter applicant should be
exempted from this period of delay. In most crinhiasv cases, the successful
applicant has been exempted from the period ofydelarder to ensure that he
or she was not prosecuted or convicted under anngticutional law. This
exemption may, however, cause some unfairnessher gimilarly situated
individuals who would not be similarly exempt&d.

In sum, the possibilities for democratic dialogue significant under
track 1. A robust “prescribed by law” requiremdrgttincorporates the need for
clear statements promotes democratic debate andrtedility for the violation
of Charterrights. And declarations of invalidity under seatb2(1) ensure that
laws that confer discretionary powers that havenbesercised in a
discriminatory fashion, but which lack clear legidle statements authorizing
the violation ofCharterrights, are placed back onto the legislative agehd
the next section, we discuss the civil and crimieaiedies available to victims
of profiling under sections 24(1) and 24(2). As wil explain, section 24
offers little in the way of democratic accountaliland does not guarantee
effective remedies for victims of profiling.

IV. SECTION 24 REMEDIES FOR UNCONSTITUTIONAL
EXERCISES OF STATUTORY DISCRETION

A. Damages

After more than two decades of experience wittGharter,very little
can be said with confidence about the structurthefdamage claim under
section 24(1). Basic matters still remain unseftlmtth as the appropriate
defendant, whether statutes of limitations app@tarterdamage claim&the
extent to which governments are immune from dantéajes, whether fault
independent of a violation of@harterright must be established, and what, if
any, damages are available for the violation@harterright in the absence of
consequential damages that could be assessed thhedeommon law. This
uncertainty, as well as the loser-pays-costs rsglin civil litigation, may well
deter victims of profiling from bringing civil aains. This would be unfortunate
because it would allow profiling that does not diger incriminating evidence

2 See Anthony J. Duggan & Kent Roach, “A FurtheteNaenFinal Note The Scope and Limits of
Judicial Law Making” (2001) 36 Can. Bus. L.J. 113.35-38.

3 For example, the Ontario Court of Appeal has Hedd statutes of limitations do not applyGbarter
damage claims, but this decision has not beenvieltbby other courts of appeal (compBrete v. Ontario
(Attorney-General(1993), 110 D.L.R. (4th) 94 (O.C.A)), witMcGillivary v. New Brunswick1994), 111
D.L.R. (4th) 483 (N.B.C.A.), anNagy v. Phillips(1996), 137 D.L.R. (4th) 715 (A.C.A.).
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to remain a low visibility law enforcement practio®t subject to legal
accountability.

In the context of a damages remedy for profiling, important
preliminary consideration is the interrelationsbigtween sections 24(1) and
52(1). The Supreme Court has, in a number of casdisated that damages as
a remedy under section 24(1) may be difficult téagbin conjunction with a
remedy under section 52(1), such as a declarationvalidity. Thus, in
Schachtethe Court declared that “[a]n individual remedyans. 24(1) of the
Charterwill rarely be available in conjunction with antian under s. 52 of the
Constitution Act, 19827 Four years later, iGGuimondv. Quebec (Attorney-
General)” the Court affirmed that, as a general rule, saclié$(1) damages
could not be combined with a section 52(1) decianafThe Court noted that
in the particular case before it, the applicant heatle “a bare allegation of
unconstitutionality. The facts did not warrant gaeure from the general
rule.”® In the recently decided caseM#ckin v. New Brunswick (Minister of
Finance)’, the Court once again indicated that “as a rul@gaiion for damages
brought under section 24(1) of t@hartercannot be combined with an action
for a declaration of invalidity based on s. 52(fihe@ Constitution Act, 19828
The Court stated that so long as the:

government and its representatives ... act in goitld éad without abusing their power under
prevailing law and only subsequently are their &misid to be unconstitutional, they will not be
liable [for damages under s. 24(1)]. Otherwise,dffectiveness and efficiency of government
action would be excessively constrained. Laws rhagiiven their full force and effect as long
as they are not declared invalid. Thus it is onlthie event of conduct that is clearly wrong, id ba
faith or an abuse of power that damages may bedaadd?

Mackinappears to yield the following proposition: gavaent and its
officials enjoy a robust good faith immunity frorardage claims provided that

4 Supranote 70 at 720.
®11996] 3 S.C.R. 347Guimond.

76 Ibid. at 360. Lower courts have also demonstratedtaaige to combine the two types of remedies.
See, for examplé)alsh v. Bon42000), 186 D.L.R. (4th) 50 at 84 (N.S.C.A.). BeeLucas v. Toronto
Police Service Boar(2000), 51 O.R. (3d) 783 (Ont. S.C.L)€ag. In Lucas the court held that the rule that
damages and a constitutional declaration shoulth@dgsued together is “not an absolute one. Thergé
reason for the principle is that the state shooldbe retrospectively liable for damages causeat i the
declaration of invalidity.” But this rationale doest apply when damages are sought for a prosecutider
a law already declared unconstitutional.

7(2002), 209 D.L.R. (& 564 Mackiri.
8 bid. at 569.

& Ibid. at 598-99. Justice Gonthier later seems to hattriegligence as well as abuse of power might
be sulfficient for a damage award when he conclubis,at 600, “I do not find any evidence that might
suggest that the government of New Brunswick astagligently, in bad faith or by abusing its powers.
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their acts are authorized by legislation that isnfb for thefirst time to be
unconstitutional in an action seeking both a renagghinst the legislation under
section 52(1) and a damage remedy under sectidr).24(

The Court’s stance on the interrelationship betvgsstions 24(1) and
52(1) would be crucial in the context of a damagesedy for profiling. The
issue would be whether the unconstitutional practias authorized by law,
and, if so, whether th€harter applicant was in effect seeking to combine a
section 52(1) remedy with the section 24 (1) darmagmedy. The government
would have strong incentives to avail itselMdickinimmunity. However, this
argument raises a number of complications. To ie&ckinimmunity, the
government would have to argue that profiling watharized by law. But
given that profiling would likely occur through thexercise of statutory
discretion, this would in turn require the govermtnéo concede that,
notwithstandingSlaight the case should nonetheless be handled undkritrac
instead of track 2. In short, assertMgckinimmunity in this context runs head
on intoSlaight a case that generally benefits governments, &chwhey may
be reluctant to circumvent. The central problenthis absence of a clear
legislative statement authorizing profiling by BilC-36 and C-17 or any other
legislation of which we are aware. In our view, thigsence of a specific
authorization should preclude the operatioMaickinimmunity, because the
legislature has not addressed its mind to the isduprofiling, and as a
consequence could not have formed in good faitbpamion that profiling is
either necessary or justified under tldnarter Thus in our view, the
government and its officials should not enjoy theod) faith immunity
contemplated iMackinin any case involving a claim of profiling. Theyauld
only be able to claim this immunity if Parliamentw@ally made clear statements
authorizing profiling.

Without the sort of good faith immunity stemmingrfr legislation
contemplated itMackin how should courts approach the issue of damayges f
profiling? Courts would have to proceed from fipsinciples. Section 24(1)
contemplates a range of appropriate and just resaedivhich should in
principle include damages. The ultimate issue shbel what is required to
provide an appropriate and just remedy f@tearterviolation. It follows that
in order to vindicate the purposes@fiarter rights and section 24(1), there
should be a role fo€harterdamages that is independent of the common law.
Moreover, there is no particular magic in governtakfault, although it may
influence what amount of damages is appropriatdéncircumstances. The
causal connection between the violation and harny & relevant in
determining what damages are just, but courts matsignore clear evidence
that an individual's interaction with state offildavas tainted by profiling.
Justice Wilson'’s dissent McKinneymay be an appropriate starting point. Her
dissent suggests that “[clompensation for lossdshwflow as a direct result of
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the infringement of constitutional rights shoulchgeally be awarded unless
compelling reasons dictate otherwi§g.”

In many cases, compensatory damages arising frofitipg might be
minimal. The indignity of being subjected to hergintd investigative scrutiny
because of one’s race, culture, or religion mapioéound, but the pecuniary
damages may often be limited as the act of prgfitimy only involve a few
minutes of the target’s tinfé David Rudovsky has commented in the American
context that “[a]bsent particularly harsh or malies conduct, the damages that
flow from a relatively short stop and incidentaskror search, may appear to
be nominal to some jurie§?’Larger awards and settlements have, however,
been reached in some American cases, particullrbs @ctions, something
which may now be an option in a growing number ah&dian jurisdiction¥
If compensatory damages are nil or minimal, cowitishen be faced with the
issue of how to value a violation ofZharterright independent of any proven
pecuniary or compensatory damages. In other warkat is the conventional
cost for violating &harterright such as the right to equality?

The trend until quite recently was towards only alireg nominal
damages of about five hundred dollars for the tiotaof aCharter right 3
However, a more robust approach to conventionalrdsvéor violation of
Charterrights was recently taken futon (Guardian ad Litem of) v. British
Columbia (Attorney General in which the trial judge awarded a “symbolic
sum of damages of $20,060"to four successful petitioners who had
established that the government had violated thaldy rights of their autistic
children. Justice Allan defended the damages obalsés that:

80 McKinney, supranote 54 at 410-11.

81At the same time, there may be some cases sualoagful dismissals resulting from profiling where
pecuniary damages may be extensive.

82 David Rudovsky, “Law Enforcement by Stereotypes @arendipity: Racial Profiling and Stops and
Searches without Cause” (2001) 3 U. Pa. J. Con&96 at 354.

83 SeePrice v. Kramey 200 F.3d 1237 (9th Cir. 2000), where $245,000amages was awarded for
racially motivated arrest and use of excessiveefo8ee alsdjall v. Ochs 817 F.2d 920 (1st Cir. 1987),
where $375,000 in damages was awarded for racrativated police misconduct. One famous class actio
commenced by African-American lawyer Robert Wilkingho was stopped on returning from a family
funeral, led to a settlement with the Maryland gelthat they not engage in profiling and that thegp
statistics concerning stops. These statistics adiCthat 80 per cent of those detained and sehwbe
African-American or Hispanic. This result has ledresh litigation. See Maria V. Morris, “Racialdfiting
and International Human Rights Law: lllegal Disanation in the United States” (2001) 15 Emory Iht'l
Rev. 207 at 239-40.

84 Crossman v. The Queéh984), 9 D.L.R. (4th) 588 at 600 (F.C.T.DLprd v. Allison(1986), 3
B.C.L.R. (2d) 300 at 316 (S.CGhrispen v. Kalinowski1997), 117 C.C.C. (3d) 176 at 191 (Sask. Q.B.).

85 2001), 197 D.L.R. (4th) 165 (B.C.S.C.).
88 bid. at 185.
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[tihese relatively modest awards make no attempguantify any damages suffered by the
petitioners and do not reflect actual costs inalifoe autism treatment to the infant petitioners.
They symbolize, in some tangible fashion, thetfaat the petitioners have achieved a real victory
on behalf of all autistic children whose rights watfringed. A symbolic figure also avoids an
inquiry into what expenses the government wouldehfisnded had it complied with its
constitutional requirements to treat the infanttjseters’ disability®”

The damages were thus clearly conventional awandthé violation of the
Charterright and were not compensatory awards. At theedame, it must be
acknowledged that the damages were not a windfatid successfiharter
applicants, who had spent much greater sums thamtyvthousand dollars in
providing early treatment for their autistic chddr—treatment that the court
found that the children were constitutionally dattto under section 15 of the
Charter. In another case in which a section 15 violati@aswestablished in a
governmental hiring process, $7,5000 in damages wemarded despite the
absence of any evidence quantifying the award gr astions justifying
punitive damage¥.Ten thousand dollars in “moral damages” were aacty
the Federal Court of Appeal for an arrest by mijifgolice that was an unlawful
and unjustified violation of the applicant’s rightsut resulted in no material
damages or actions justifying punitive damatjelsistice Letourneau stressed
that “financial compensation for the moral injunstained is the proper remedy
in the circumstances” and indicated that “@iearter decisions are of limited
use and value” because of their &@uch meaningful conventional awards for
violations ofCharterrights should be considered in the profiling cattgiven
both the societal and individual harm caused bypttaetice. Without such
conventional or even “symbolic” awards, it may beahcially irrational for
individuals to seek damages as a remedy for pmgfilEven conventional
awards in the range of $10,000 to &20,000 may nakemsuch litigation
financially viable, especially if a successfulddint is only partially indemnified
with an award of party-and-party codts.

Punitive damages may also be available in caspsofifing.®? It has

87 |bid. at 186.

88 Ayangma v. Prince Edward Islaifd000), 194 Nfld. & P.E.I.R. 254 at 290-91 (P.&.C. (T.D.)).
89 pu-Lude v. Canad42001] 1 F.C. 545.

9 bid. at 557-58.

91 In Mackin,supranote 77 at 600, the Supreme Court sounded a ficguton about awarding the
fuller indemnity of solicitor and client costs. S¢ent RoachConstitutional Remedies in Cana@f&urora:
Canada Law Book, 2002 as updated) at para. 11Rd&ch Constitutional Remedigs

92 Punitive damages against municipalities are nlotad in the United States. For a persuasive
argument that such damages may best deter coiwstaliviolations, se€iraolo v. New York (City 0§16
F.3d 236 at 242-50 (2d Cir. 2000), Justice Calalmeurring. See also Peter H. Schugking Government:
Citizen Remedies For Official Wron@éew Haven: Yale University Press, 1983). For@lamadian context,
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long been recognized that “if public officers witifringe men'’s rights, they
ought to pay greater damages than other men, ¢o aledl hinder other officers
from the like offence® and that punitive damages can be justified by
“oppressive, arbitrary and unconstitutional condbgtthe servants of the
government.* Punitive damages have been awarded undeC tiagter with
respect to assaults, and planned and delib€fzeter violations that resulted
in death® The Supreme Court has indicated that exemplaryadas) which are
specifically contemplated under the Queldgtarter of Human Rights and
Freedoms® should only be awarded if the official acts with State of mind
that implies a desire or intent to cause the camesaces of his or her wrongful
conduct” or “with full knowledge of the immediatech natural or at least
extremely probable consequences that his or hedumnwill cause.*
Although this is a restrictive test that has besaduto exclude exemplary
damages stemming from “standard police practité@,’may nevertheless be
satisfied in a profiling context where it is cldhat the officer intentionally
singled a person out because of her race or etjnici

In summary, damages may often be the only remedyladle for
victims of profiling who do not face subsequentniral or perhaps
administrative proceedings. Unfortunately, the kamlity of damage awards
remains unclear, with even recent cases suggdbtincreased quantums of
conventional damage awards may not be enough tee reakh litigation
worthwhile. In addition, the government is liketydrgue that it and its officials
enjoy the type of good faith immunity contemplateiackin But, as we have
argued above, the better position is that the aibf legislation to authorize
profiling should deprive the government and itsiaidls of such a robust
immunity. Because damages for profiling would b&ack 2 strategy, the
restrictions on combining damages and section 52¢i¢dies should not apply.

B. Injunctions and Declarations

see Lorne Sossin, “Crown Prosecutors and Constitati Torts: The Promise and Politics Gharter
Damages” (1993) 19 Queen’s L.J. 372.

93 Ashby v. Whité1703), 2 Ld.Raym. 938 at 956.
94 Rookes v. Barnard1964] A.C. 1129 at 1226 (H.L.).

9 SeeBauder v. Wilsoi1988), 43 C.R.R. 149 (B.C.S.CRatenaude v. Ra§l994), 123 D.L.R. (4th)
78 (Q.C.A).

%Rs.0.c Cc12.

97 Quebec (Public Curator) v. Syndicat national deplayés de I'hdpital St-Ferdinand1996] 3
S.C.R. 211 at 262.

98 Augustus v. Gossdfi996] 3 S.C.R. 268 at 311.
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With the possible exception of punitive damage asawvhich may be
designed to deter similar violations in the futultee damage remedy under
section 24(1) of th&€harter is mainly an individualistic and compensatory
remedy. Damages for profiling, particularly low adsthat are easily absorbed
by the government or for which officials are indefiea, may not change law
enforcement behaviour in the future. The questidnensuring future
compliance withCharter standards will in many cases be left to the court
crafting declaratory or injunctive relief for pridfig. The current consensus is
in favour of general declarations, so thaCkarter applicant who sought a
systemic remedy against profiling in a law enforeatmagency would most
likely receive a declaration that the agency haghged in profiling in the past
and should not do so in the future, as opposednorg detailed mandatory
order that could subsequently be enforced throuwmh dourt retaining
jurisdiction and perhaps even using its contempigrs to ensure compliande.

The Supreme Court’'s distinct preference for rekammn general
declaratory relief, as opposed to the detailedctiral injunctions that have
been used in the United States in cases dealilgavionstitutional conditions
in various institutions including public schoolsigons, and police forces, has
been set out in a series of caS84n the equality rights case &ldridge v.
British Columbiathe Court concluded that a “declaration, as opgds some
kind of injunctive relief, is the appropriate remyed this case because there are
myriad options available to the government that magctify the
unconstitutionality of the current system. It ig tltis Court’s role to dictate
how this is to be accomplishet”In Little Sisters a majority of the Court
relied on a declaration that customs officials hedhinistered legislation in a
manner that had infringed freedom of expressioneandlity rights under the

99 Indeed, victims of profiling may receive more effge relief by making human rights complaints
against the officials who engaged in profiling. Hamrights commissions may be more prepared to omder
negotiate settlements that result in complex mamgagtlief. A recent human rights complaint by Afn-
Canadian law student Selwyn Pieters about profitinghe Canada Customs and Revenue Agency (CCRA)
resulted in a settlement that included not onlgpology and a cash payment of an undisclosed anouwint
also commitments by the CCRA to “implement a piatject intended to develop statistics on referials
secondary examination, based on race, colour,matémd ethnic origin and gender of referrals¢dasider
collecting such data on a permanent basis, andawide anti-racism and cultural diversity trainifay
customs officers. See Minutes of Settlement Betv&awyn Pieters and Department of National Revenue
(now Canada Customs and Revenue Agency), 30 Jaa@@2funpublished]. Similar settlements and consen
decrees have been negotiated in the United S@&desRudovskysupranote 82 at 359-63.

100 Even in the context of the explicitly positivelmig to instruction and institutions under s. 2&hef
Charter, the Supreme Court has stressed its preferencelfance on declaratory as opposed to injunctive
relief: Mahe v. Alberta[1990] 1 S.C.R. 342 at 392-3e Public Schools A¢1993] 1 S.C.R. 839 at 860-61.
This remedial consensus is explored in greatethdedRoach, “Remedial Consensus and Dialogseapra
note 66.

1011199713 S.C.R. 624 at 631.
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Charter. Despite finding evidence that there had been ampgr targeting of
imports destined for the gay and lesbian book storkthat customs officials
had insufficient resources and legal training, thejority of the Court
concluded, “with some hesitation, that it is naagiicable” to order “a more
structured section 24(1) remedy?’Although the Court did admit that such a
remedy may be “helpful,” it held that the remedyswet available in that
particular case, because the appeal had takenesiss yand there was no
evidence as to the present state of customs enfierte and the applicant had
not made precise remedial requests for structeliaifr

But Little Sisterssuggests that if a trial judge were faced witracle
evidence of systemic profiling, a structural injtian to prevent such profiling
might be appropriate and just. As Justice lacobrgamgnized in his dissent in
Little Sisters declarations will be “simply inadequate” in thaseses where
there are clear findings of grave systemic probleansl evidence that
administrators “have proven themselves unworthyrust.”’*® A declaration
might also require victims of profiling to bear wlastice lacobucci recognized
as the “heavy” and “unfair ... burdeéff’of undergoing further expense and
delay by starting new proceedings, should the gowent continue to engage
in an unconstitutional practice such as profiliagthe Little Sisters bookstore
now alleges® An injunction, by contrast, could be structuredespond to the
systemic deficiencies that produced profiling améitow the judge to retain
jurisdiction over the institution until profilingas ceasetf? Both applicants and
trial judges would be well advised to propose anatcsure injunctive relief in
a manner that is clear, enforceable, and realatid,does not simply repeat the
vague and often less than helpful edict to obeihestitution or not to engage
in a violation of section 15 of théharter. A robust section 24(1) injunctive
remedy might address systemic deficiencies in garozation that has engaged
in profiling. For example, an injunction could réguaw enforcement officials
to keep statistics to determine if profiling wasweing, and to adopt a variety
of educational and administrative measures to kelgure that individual

102 Little Sisterssupranote 11 at 1203.

193 pig. at 1252.

19%1id. at 1254.

105 Roach, “Remedial Consensus and Dialogsafyranote 66 at 233.

106A less intrusive alternative would be for the d¢aaiissue declaratory relief but to retain jurétidin
and allow or require the successiiarterapplicant to return to the court to seek furttetief. A majority
of the Nova Scotia Court of Appeal recently helatttis approach was unavailable in a minority leage
education case under section 23 ofGharter, on the formalistic basis that the trial judge hadomédunctus
once he had issued the requested declaratory. i2befcet-Boudreau v. Nova Scotia (Dept. of Education)
(2000), 185 N.S.R. (2d) 246 (T.D.), rev'd with respto remedies (2001), 203 D.L.R. (4th) 128 (N.A.;
leave to appeal to S.C.C. granted, [2001] S.C.68I&\.459 (QL).
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officials did not engage in profiling. Structuraljunctions are the strongest
section 24(1) remedy, and they may be justifie@$pond to an institution that
has engaged in a pattern of unconstitutional pnafil

But even the strongest possible section 24(1) rgnmedy fail to
promote democratic accountability for profiling. Aiscussed above, our own
preference would be for a section 52(1) declarati@mases where there is areal
risk that legislation will be enforced through pliofy. The Court inLittle
Sisters however, refused to order a section 52(1) renmdgn injunction
enjoining the enforcement of customs legislatiarstide lacobucci in dissent
seemed prepared to entertain structural relief usdetion 24(1) because he
feared that customs officials would continue to ag®in unconstitutional
profiling. In the end, however, he relied on a gecb2(1) remedy that would
have declared the authorizing customs legislationb¢ invalid. Justice
lacobucci gave Parliament eighteen months to rédenthe best procedure for
ensuring thatimported goods were not obsceneojtiens open to Parliament
included the creation of a specialized tribunal eslidince orex postcriminal
prosecution after the imported goods had beenwedein Canada. In the
context of profiling, such a remedial approach wiquiomote a dialogue with
Parliament about the proper response to profilidgwever, it would not
necessarily provide a tangible remedy for the ristand potential victims of
such practices.

Another remedial issue is whether a victim or ptédrvictim of
profiling could secure an interlocutory injunctionstay of the legislation that
could be used to engage in profiling. As with sat24(1) damages, we believe
that the failure of Bills C-36 or C-17 to expligithuthorize explicitly or prohibit
profiling would be significant to the choice of redies. A statutory ban on
profiling would suggest that attempts to obtaireitdcutory relief against
profiling were premature and that the applicanghtihave adequate statutory
or administrative remedies. On the other handfatiere of the legislation to
authorize profiling suggests that an interlocutmjynction against profiling,
or perhaps even an interlocutory stay of a padicsilatutory provision that is
likely to be used to engage in profiling, should dieracterized as a less
intrusive exemption from the legislation as opposeda more intrusive
suspension of the legislation. The exemption/susipendistinction in the
jurisprudence of interlocutorg€harter remedies should be administered in a
way that makes it easier for vulnerable minoriteobtain such relief’ It
would be inequitable to allow a government thatisefl to take responsibility
for authorizing profiling in legislation to thenaia public interest defence for
profiling.

107 RoachConstitutional Remedies, supnate 91 at para. 7.350.



30 OSGOODE HALL LAW JOURNAL [voL.41,nO. 1

Two final issues that may arise in the context igfl cemedies for
profiling are standing and ripeness. The UnitedeSt&upreme Court has taken
a very restrictive approach to standing and heddl dhperson who suffered an
unconstitutional chokehold by the police did notdnatanding to request an
injunction against the use of such chokeholds énftiture because it was not
likely that he would suffer another chokehold frdine police'® Canadian
courts should avoid such a restrictive approache@ally given the clear
availability of remedies under section 24(1) inigiptaition of Charter
violations!% At the same time, however, Canadian courts hasisted that a
person requesting a remedy under section 24(1) lnawst had his or her own
rights violated®® Thus it is unclear whether an organization wouéeh
standing under section 24(1) to seek an injunctiora declaration that a
practice of profiling was unconstitution'at. The possible refusal of standing
under section 24(1) to a public interest groupesenting those vulnerable to
profiling also lends support to our arguments tthet most effective and
democratic remedies against profiling will be fouwnader section 52(1). A
public interest group could more easily be gradtiedretionary public interest
standing to challenge the constitutionality of &giion that may authorize or
112

fail to prohibit profiling:

C. Criminal Law Remedies: Exclusion of Evidence amy$of
Proceedings

Although the focus of this section has been onl dliallenges to
profiling, a few comments about the criminal lamealies that are available for
profiling are relevant. A person who has been subje profiling that has
resulted in a criminal charge may have a greatenod at receiving a tangible

108City of Los Angeles v. Lyonk03 S. Ct. 1660 (1983).

logSeee.g. New Brunswick (Minister of Health and CommuS8irvices) v. G.(J.J1999] 3 S.C.R. 46
at 66.

10p v. Edwardg[1996] 1 S.C.R. 128.

111At the same time, even American courts have fdliatbrganizations such as the NAACP may have
standing to challenge profiling on the basis that tights of their members would be infringed bglsu
practices. Seblaryland Conference of NAACP Branches v. MarylaegDof State Police’2 F.Supp. 2d
560 (D.Md. 1999)Rodriguez v. California Highway Patrd89 F.Supp. 2d 1131 (N.D. Cal. 2000).

112Courts should consider the difficulties that indivals would face bringinGharterchallenges to
profiling and should not mechanically deny pubfiterest standing to a group on the basis that dicetly
affected individual victims of profiling could bgna challenge. But sé€@anadian Council of Churches v.
Canada (Ministry of Employment and Immigratiofi)992] 1 S.C.R. 236.
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remedy than one who faces no criminal proceeditig®gal aid may often be
available to assist in the defence and the acasedrgue that the violation of
her Charter rights requires the exclusion of incriminating damce under
section 24(2), or even a stay of proceedings useletion 24(1). In both cases,
courts will examine the entire transaction resgltmthe accused’s prosecution.
Thus, incriminating evidence may be obtained inamner that violates the
Charterand be subject to exclusion under section 24¢2n @ the absence of
a direct causal connection between the act oflprgfand the discovery of the
evidence* Similarly, courts routinely examine all the circstances of an
investigation and a prosecution in determining Wwhet stay of proceedings
is appropriate and just.

Although the criminal courts are not likely to igeroan established
Charter violation stemming from profiling, it would be &rsous mistake to
assume that in every case they will exclude evidemcstay proceedings.
Evidence obtained in a manner that involves prafithay well be evidence that
is not conscripted® directly from the accused but found by the autiesi
without the accused’s assistance. In such casesm€onscriptive evidence,
the courts will only exclude the evidence afterbaing the seriousness of the
Charterviolation against the harms of excluding the emileas measured by
its importance to the case and the seriousneskeobffence charged. The
seriousness of the violation often depends on veetie court finds that it was
committed in a deliberate or flagrant manner. Etlean, however, courts
consider most offences, and certainly terrorismerdes, to be serious. Much
will depend on the court’s perceptions of the ietaharms of profiling and
terrorism. Although some courts have excluded riara@vidence possibly
obtained through profiling'® it is not clear that the same will occur in the
terrorism context.

The chance of obtaining a stay of proceedings usdetion 24(1)
because of profiling is even slimmer than thatmfming the exclusion of non-
conscriptive evidence. In such cases, as undeéos&(2), the Supreme Court
is primarily concerned with whether refusing toygpaoceedings will result in

113 The same cannot be said of those who face subsegdeninistrative proceedings, because
administrative boards and tribunals may be fountdtadiave jurisdiction to exclude unconstitutiogall
obtained evidence. Sééooring v. Canada (National Parole Boardl996] 1 S.C.R. 75.

114R v. Strachaifi1988] 2 S.C.R. 98(R. v. Grant[1993] 3 S.C.R. 223. There may be some limits if
the relation between the impugned evidence an@iaeterviolation is remote and tenuou. v Goldhart
[1996] 2 S.C.R. 463.

115If the evidence is a statement or bodily substaooscripted from the accused, it will be excluded

to protect the accused’s fair trial, with littlercideration of the seriousness of @learterviolation: R.v.
Stillman [1997] 1 S.C.R. 607.

18R v simpsor(1993), 12 O.R. (3d) 182 (C.A.).
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an unfair trial or a continuing abuse of processill bring the administration
of justice into disrepute. Most acts of profilinglmot in themselves affect the
fairness of the trial. Thus the issue is wheths&tag will be required to prevent
a continued abuse of authority. The Supreme Cagrbben extremely reluctant
to sanction stays of proceedings in this contexdjciating that only “in
‘exceptional’, ‘relatively very rare’ cases will ghpast misconduct be ‘so
egregious that the mere fact of going forward ie tight of it will be
offensive.”*’ Even then a stay should not be ordered until ¢éhi@ssness of
the offence charged has been considéfefihe availability of less drastic
remedies, such as a subsequent damage action ta@imggpvernment, must
also be considered. Even a criminal accused whaesi@blished &€harter
violation in relation to profiling may not receiva tangible remedy at her
criminal trial in the form of the exclusion of egidce or a stay of proceedings.
This underlines for us the limited efficacy of $ent24(1) remedies as presently
conceived by the courts and the attendant needdosfon section 52(1)
remedies.

V. CONCLUSION: THE NEED FOR A CLEAR LEGISLATIVE
STATEMENT BY PARLIAMENT ON PROFILING

Although profiling has been advocated as a todleiect and prevent
terrorist acts, itis a practice that at preseritdaexplicit statutory authorization.
However, this does not mean that it is illegal.lRat the statutory silence on
profiling, both in Canada’s legislative respons&aptember 11, as well as in
pre-September 11 legislation, means that profioegld be achieved through
exercises of statutory discretion, outside the eglaf public scrutiny and
democratic debate. In this article, we argue that ¢urrent framework of
Charter jurisprudence creates the perverse incentive foregnments to
implement constitutionally controversial policiesSecret through sub-legal
means, because of the interrelationship between‘grescribed by law”
requirement under section one and the remediedablaifor unjustified
violations ofCharterrights.Charterviolations that can be traced to legislation
trigger the operation of section 52(1) (track 19 &ence are forced onto the
legislative agenda. By contrast, violations thatnieate in the actions of
individual agents of the state, even when theyasenr discretion granted by
statute, engage section 24 (track 2). We have aigoed that section 24
remedies in this context are doubly flawed. Fitisgéy are less able to force
democratic debate on limitations of constitutionghts than are declarations

1172 v. Regarf2002), 209 D.L.R. (4th) 41 at 67.
118)1id. at 91, 94.
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of invalidity under section 52(1). Second, they meffective. In particular,

section 24 remedies will benefit the factually guihore than innocent victims
of profiling. Also, Canadian courts do not have imegperience with the large
damage awards or supervised relief that would pla@ssure on law
enforcement agencies to take active steps to prevefiling. Put another way,
forcing litigants onto track 2 denies them a pciitiremedy for violations of
Charterrights and gives them legal remedies that areipab the task.

Because th€harteris an integral component of a liberal democratic
constitutional order, it should be interpreted tsuwre that important public
policies thatimplicate our fundamental constitntibvalues are deliberated and
decided upon in public by legislatures, even betioeg come before the courts.
In short, we are talking about nothing less thaislative oversight fo€harter
compliance, not jusifter legislation is found constitutionally wanting Hyet
courts (through reply legislation), but aldaring the framing of legislation
itself. The legal tool through which this can baiawed is the requirement that
limits on Charter rights be “prescribed by law.” Our proposal istthmathe
context of profiling and other activities that peas a clear danger ©harter
rights, courts require that exercises of statuttisgretion have a mandate to
limit Charter rights that is explicit or which arises by necegdmplication
from the legislation. In this way, the forms of lamould strengthen the
direction and depth of democratic debate. To demilse would punish the
politically powerless twice—first, by omitting efféve constraints on
discretionary decision making in the legislaticself, and second, after their
rights have been violated, by denying them acaeagblitical remedy. In the
context of Bill C-36, the failure of groups repreeg Muslim and Arab
Canadians to secure amendments that would havetanaofiling makes it all
the more important that constitutional litigatiopevate to correct, rather than
compound, deficiencies in the political process.

If government agencies engage in profiling in ther wn terror, the
courts should find the statute that confers therdtfon to engage in profiling
to be unconstitutional. The appropriate remedy wdut a declaration of
invalidity under section 52(1), perhaps accompatigd delay that would
allow the law to remain in place for legitimate lamforcement activity but not
unconstitutional profiling. At that point, Parliamtevould have a choice— it
could explicitly authorize profiling or explicitipan it. Whatever Parliament
would do, it would be obliged to employ a cleartestaent, as opposed to
punting the issue to the executive. Parliament didwlve to take a stand on
whether it was for or against profiling.

Some argue that our preference for provoking a deatic debate on
profiling, as well as for theories of judicial rew which promote dialogue
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between courts and legislatures, leaves vulnerabierities at risk*® To be
sure, profiling has its supporters, particularlytia conservative press. And we
are saddened that the majority of legal scholars mhde submissions to the
House and Senate Committees in Parliament didddreas racial and ethnic
profiling, which in our view is one of the gravéisteats taCharterrights posed
by the war on terro?® Nevertheless, given the multiracial, multi-ethrdod
multicultural nation that Canada has become, wg weunch doubt that an
express policy of profiling could withstand thewgany of legislative and public
debate”?* Canada is now a very different country than whémrned against its
residents of Japanese descent.

Our strong sense is that no government would begito withstand
the political controversy that would be generatgd dxplicit legislative
authorization of racial or ethnic profiling. Perlsafor that reason, the
government has chosen to duck the issue such itbfiting remains neither
authorized nor prohibited by legislation enacted®hyliament. For example, in
our brief to the Special Senate Committee on BlB&; we proposed@riminal
Code amendment that would have banned profiling by kworcement
officials.***While the government did not accept this amendnikettitl not use
this opportunity to come out in favour of profilindgpereby refusing to address
the issue head on. Should profiling take place,hape that constitutional
litigation would require the government and Parkautto confront an issue of

119See Jean Leclair, “Réflexions critiques au sugdadnétaphore du dialogue en droit constitutionnel
canadien” Revue du Barreau [forthcoming in 2003].

120 Of the dozen legal scholars who testified befbeeHouse of Commons Standing Committee on
Justice and Human Rights, and the Senate Speaiain@tee on Bill C-36, the hearing transcripts shbuat
only three squarely addressed racial and ethnidipgpin their oral testimony, with a fourth disssing the
overlapping, but distinct, phenomenon of ideolobirafiling: Errol Mendes (Special Senate Commitee
Bill C-36, Proceedings, Issue 8 (5 December 2001)pnline:
<http://www.parl.gc.ca/37/1/parlbus/commbus/senaem-e/sm36-e/08eva
e.htm?Language=E&Parl=37&Ses=1&comm_id=90>, Had€ommons, Standing Committee on Justice
and Human Rights, Evidence (6 November 2001), anlinParliamentary Internet
<http://lwww.parl.gc.ca/InfoComDoc/37/1/JUST/Meetiigvidence/justev44-e.htm>(racial profiling)), Don
Stuart (Special Senate Committee on Bill C-36, Pedings, Issue 8 (5 December 2001), online:
<http://www.parl.gc.ca/37/1/parlbus/commbus/send@em-e/sm36-e/08evb-
e.htm?Language=E&Parl=37&Ses=1&comm_id=90>(radiafifing); Kent Roachibid. (racial profiling),
and Jamie Cameron (House of Commons, Standing Cibeenain Justice and Human Rights, Evidence (6
November 2001), online: <http://www.parl.gc.ca/l6famDoc/37/1/JUST/Meetings/Evidence/justev44-
e.htm>(ideological profiling)).

121 For example, Herb Dhaliwal (then Minister of Figbe and Oceans, now Minister of Natural

Resources) having once been profiled himself, deced the practice during the debates leading to the
enactment of Bill C-36. See Choudhsypranote 2 at 368 and Kent Roa&gptember 11 Consequences for
Canada(Montreal: McGill-Queen’s University Press, 20@3)64-66, 70-74.

122 Kent Roach & Suijit Choudhry, “Brief to the Specggnate Committee on Bill C-36" (5 December
2001) [unpublished]. This brief was excerptedTine Toronto Sta(6 December 2001) A36.
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profiling they have thus far avoided. Parliamentuldohave a choice of
explicitly authorizing and accepting democratiquassibility for profiling*?®
or, preferably, adopting a statutory ban on thisuiininatory law enforcement
practice. Either way, profiing would no longer lslowed to remain
underground. In our view, democracy requires ns.les

123 If our views that profiling violates the equalifghts of the racial and ethnic groups targeted and
cannot be justified under section 1 as an effeehdproportionate law enforcement technique azeged,
explicit authorization of profiling would requirkat the legislation be enacted notwithstandingsedis of
the Charter.



