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and more specifically for the court's increasingyda
inadequately justified, deference to legislativelgment
under section 1.
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l. INTRODUCTION

TheCanadian Charter of Rightsand Freedoms' establishes a two-step
process for the adjudication of rights claims. Tin& step is concerned with
whether &Charter right has been breached by a state act. The custtdefine
the protected interest or activity and determinetér it has been interfered
with by the state. At this first step, the burddrpooof lies with the party
claiming a breach of rights. The second step inatligdicative process is
concerned with the justification of limits d@harter rights. Section 1 of the
Charter states that the protected rights and freedomshbaaubject to limits
that are “prescribed by law,” “reasonable,” andtaastrably justified in a free
and democratic society.” The limitation decisioméscribed by the Supreme
Court of Canada as a balancing of competing intems/alueg.At this stage,
the burden of proof lies with the party seekingpbiold the limitation, usually
the state, who must justify the restriction “onadamce of probabilities.” IR.

v. Oakes,® the Supreme Court of Canada set out a generdbtedttermining
when a limit on &harter right is justified under section 1. When assesaing
limit under section 1, the Court must consider \wkethe restrictive law has
a substantial and compelling purpose, whether itaades this purpose
rationally and with minimal impairment to the righhd whether the benefit of
the law outweighs its cost to the right.

While the Court continues to follow th@akes test when assessing
limits, what was initially presented assict test for the justification odll
limits on Charter rights increasingly appears vague and malleablanyM
commentators have criticized the Supreme Courtasfa@a for failing to live
up to the promise dDakes and other earlharter cases, in which the Court
signalled its intention to carefully scrutinize ltmonCharter rights and to set
a high standard for their justificatidnCritics complain that the Court
“engage[s] in a case-by-case manipulatio@ales,”® “chooses between strict

1 Part | of theConstitution Act, 1982, being Schedule B to tHeanada Act 1982 (U.K.), 1982, c. 11
[Charter].

2 Ford v. Quebec (A.-G.), [1988] 2 S.C.R. 712 at 7664¢rd]: “It is within the perimeters of s.1 that
courts will in most instances weigh competing valireorder to determine which should prevail.” et
McLachlin inR. v. Keegstra, [1990] 3 S.C.R. 697 at 84B¢egstra]: “The task which judges are required to
perform ... is essentially one of balancing ... . TRereise is one of great difficulty, requiring thelge to
make value judgments.”

3[1986] 1 S.C.R. 103Takes].

4 The focus in this article will be on the judgmeatghe Supreme Court of Canada. Throughout the
article, “the Court” refers to the Supreme CourCafhada.

5 Jamie. Cameron, “Abstract Principle v. Contex@ahceptions of Harm: A Comment Brv. Butler”
(1992) 37 McGill L.J. 1135 at 1147.



2002] Justified Limits on Free Expression 339

and deferential standards of justification on pumibjective grounds’’has
“transformed section 1 review into an ad hoc exerthat exalts flexibility at
the expense of principl€,”has turned “s.1 justification [into] free-form
balancing—a decidedly subjective exercise, serviogd superficial cost-
benefit analysis, informed by a less than rigomttitude to facts and data, and
deferential in the extreme to majoritarian polioyrhation,® has adopted a
deferential approach that is “inherently indeteraidny and consequently open
to manipulation,® and has “reduce[d] adjudication to a highly sutdjec
exercise with little predictability*®

In this article, | want to examine why tlakes test has not fulfilled its
initial promise. My focus will be on the freedorhexpression jurisprudence
of the Supreme Court of Canada, particularly thatifjgation of limits on
protected expression under section 2(b). Howewel véll later suggest, the
difficulties faced by the Court in developing a eodnt approach to limits on
section 2(b) rights may apply to otheharter rights.

Two things about the relationship between sectigm &nd section 1
are noteworthy. First, in most of the Canadiandoze of expression cases, the
section 2(b) analysis seems to be little more thdormal step that must be
taken before the Court moves on to the more sutiskéssue of limits under
section 1. The Court has interpreted the scopeheffteedom broadly.
Expression includes any act that is intended tovep@ message. At this first
stage of the adjudicative process, the Court dessthe value of expression in
very general terms (noting its contribution to krutiemocracy, and self-
realization), and says very little about the cotioacbetween the restricted
expression and the values underlying the freedommdke concrete or
substantial discussion of the value of expressioteiferred until the second
stage of the adjudicative process, as part of theextual “balancing” of
competing interests under section 1.

Second, many of the leading section 1 cases inhwthie Supreme
Court of Canada discusses its general approacimits lon Charter rights
involve restrictions on freedom of expression.reeflom of expression cases

% bid.

! Jamie Cameron, “The Past, Present, and FuturepreEsive Freedom under the Charter” (1997) 35
Osgoode Hall L.J. 1 at 5.

8 L. Weinrib, “Hate Promotion in a Free and Demacr8bciety: R v. Keegstra” (1991) 36 McGill L.J.
1416 at 1424.

9 Terry Macklem & John Terry, “Making the Justifigat Fit the Breach” (2000) 11 Sup. Ct. L. Rev.
(2d) 575 at 593.

10 C. Bredt & A. Dodek, “The Increasing IrrelevandeSection 1 of the Charter” (2001) 14 Sup. Ct.
L. Rev. (2d) 175 at 185.
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such aslrwin Toy Ltd. v. Quebec (A.G.),** Edmonton Journal v. Alberta
(A.G.),*? Dagenais v. CBC,® RJR-Macdonald Inc. v. Canada (A.G.),** and
Thomson Newspapers v. Canada (A.G.),”® the Court has elaborated a
“contextual” approach to the assessment of limitd described the general
circumstances in which deference to legislativegjudnt is appropriate.

My claim is that the contextual assessment of firaitd deference to
legislative judgment are the responses of the Qotttie problem of fitting a
right such as freedom of expression, which is sacriaelational in character,
into a structure of constitutional adjudication, ighh is built on an
“individualist” conception of rights. The two-stegtructure of Charter
adjudication assumes a bright line between theeptedl right or interest of the
individual (for example, in expression) and theftioting interests or rights of
other individuals or of the collective (for exampie privacy or in being free
from manipulation)® At the first stage of the adjudication, the Calatiermines
whether the restricted activity falls within theope of the right. At the second
stage, the Court balances the right against thgetiny interest to determine
whether the restriction should be upheld. This ustdading of the issue, as the
balancing of separate and competing interestss mrsthe idea thatharter
rights protect individual liberty, understood asedom from external
interference. This view dEharter rights is described by Justice Wilson in her
dissenting judgment iR. v. Morgentaler:*’

The Charter is predicated on a particular concamfche individual in society. ... [T]he rights
guaranteed in the Charter erect around each indiVjichetaphorically speaking, aninvisible fence
over which the state will not be allowed to trespd$e role of the courts is to map out, piece by
piece, the parameters of the fefte.

The fundamental rights protected by tkarter are the basic
conditions of individual autonomy that must be pot¢d from the demands of
collective welfare or the common good. In excemiasituations, individual
rights may be subject to limits that protect thghts (and not simply the

1119891 1 S.C.R. 9271fwin Toy].

12 [1989] 2 S.C.R. 132eHdmonton Journal].
13119941 3 S.C.R. 835]agenais].
1411995 3 5.C.R. 199FIR-Macdonald].
1511998] 1 S.C.R. 877Thomson].

16 Ford, supra note 2 at 766 observes that the definition offteedom and the justification of limits
“are two distinct questions and call for two distianalytical processes.”

1 [1988] 1 S.C.R. 30Nlorgentaler].
18 bid. at 164.
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preferences) of other individuals or of the largemmunity. The role of the
Court is to determine when such limits are judtifie

However, the constitutional right to freedom of eegsion does not
simply protect individual freedom or liberty frortate interference. Rather, it
protects the individual from state interferencdwtiéer or his liberty or freedom
to communicate with others—to engage with otherd garticipate in
community life. Expression is valuable becauseviadial identity and agency
emerge in communicative interaction, because odergtanding of self and the
world develops through communication with otheraintdn reflection or
judgment are dependent on socially created langualjeey are born and
sustained only in dialogue with othé?3he individual’s ideas and feelings take
shape in the social process of expression, in divg pctivity of creating
meaning. While the individual is socially situaté, or she is not simply the
product of social forces. The individual is capabfemaking judgments,
reflecting upon his or her circumstances, and figdiis or her own way in the
world. As Jennifer Nedelsky puts it, “Human beirgye both essentially
individual and essentially social creaturés[W]e become individuals,”
Clifford Geertz observes, “under the guidance dfucal patterns, historically
created systems of meaning in terms of which we fvm, order, point, and
direction to our lives?* Because freedom of expression rests on the social
character of agency (on a recognition that agendyidentity are realized in
communicative interaction), it will not quite fit ithin the Charter’s
adjudicative process, which regards the individaal distinct from the
community and his or her interests as separate, framd potentially in
opposition to, those of others or of the larger oamity.

Recognition that individual agency and identity egee in
communicative interaction is crucial to understagdnot only the value of
expression, but also its potential for harm. Oyregtelence on expression means
that words can sometimes be hurtful. Our idensishiaped by what we say, and
what others say to us and about us. Expressiocatgse fear, it can harass, and
it can undermine self-esteem. Expression can &siebeptive or manipulative.
While language enables us to formulate and commatmiideas and to
understand the ideas of others, it is not a tramespaehicle, an instrument that
lies within our perfect control. We cannot simpiigred apart from the words we
use to express ourselves, or the words that otlserso communicate with us,

9 Calvin O. SchragCommunicative Praxis and the Space of Subjectivity (Bloomington: Indiana
University Press, 1986) at 171.

20.]. Nedelsky, “Reconceiving Rights as Relationskiplonathan Locke Hart & Richard W. Bauman,
eds. Explorationsin Difference: Law, Culture and Palitics (Toronto: University of Toronto Press, 1996) at
75.

2a Clifford Geertz,The Interpretation of Cultures (New York: Basic Books, 1973) at 52.
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and ask whether they match our real feelings owtlnethe world really is. But
if expression is never fully transparent, neitlseit entirely opaque, a “cause”
that simply impacts upon its audience. Some ingmp€expression encourage
reflection and insight even about some of our nhasic assumptions, while
others bypass or discourage reflection. Howevés, distinction is a relative
one. There is no clear line between manipulativerational expression. How
we label a particular act of expression will dependts form but also on its
social and economic context, including the disttidru of communicative
power.

The development or realization of agency and imfliglity is impeded
by state acts that isolate the individual, deny bimer access to a range of
ideas and information, and prevent him or her framiculating views in a
public space. Agency may also be compromised katidmal appeals or
“expression” that seeks to overwhelm or bypasecétin and critical judgment.
The individual must be free to interact with othemsl must not be isolated from
the linguistic and intellectual resources that aezessary to his or her
development as an autonomous agent. But, at the siam®, he or she should
not be subjected to manipulative or deceptive “egpion” that seeks to
overwhelm or bypass rational or independent judgm&he manipulative
impact of expression, if any, is the consequenceonly of its form, but also
of the social and economic context in which it asgof systemic factors, and,
more specifically, the domination of public disceeiby a narrow range of
voices and views—for example, the overwhelming @mes in our public
discourse of degrading sexual imagery, racist stgpes, and lifestyle product
associations. Instead of censoring particular imsa of expression, the
legislature or the court might respond to the peoblof manipulation by
opening public discourse to a wider range of veiaad views. However,
because they are unwilling or unable to responectlir to the larger problem
of the imbalance of communicative power and the déadvertising as the
paradigm of public communication, legislatures aadrts have responded to
the problem of “manipulation” by supporting contesstrictions on “extreme”
instances of expression, such as violent sexuajényaand lifestyle cigarette
ads.

In some familiar freedom of expression cases (robstously time,
place, and manner restrictions) the Court mustesthie proper or fair balance
between competing interests. For example, in tise oh a noise bylaw, the
Court must balance or reconcile the expressiorrgate of some with the
interests of others in peace and géidtlowever, in the leading Canadian

2 Yet, evenin the case of atime, place, and mamséiiction, resolution of the issue may involverm
than simply balancing competing interests, sincémgortant consideration in these cases is whdtteer
individual seeking to communicate in a particulammer or form has effective alternatives.
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freedom of expression cases, the issue for thet égsumot the correct or
reasonable balance between separate but competimgsts. In cases dealing
with picketing, advertising, hate promotion, andrmomraphy, the argument for
limitation is based either explicitly or implicitlpn the irrational appeal or
manipulative character of the expressidhhe critical issue for the Court seems
to be whether the form or instance of expressiotha particular context
contributes to insight and understanding, or wheth@anipulates or appeals
to the irrational. Freedom from manipulative omiional appeals is not a
competing interest. When it assesses the “manipatdmpact of expression,
the Court is not simply balancing the distinct ietds of separate
individuals—the interest in communicating or redjvinformation and ideas
against the interest in not being manipulated ceted. It is instead making
a contextual judgment about the relative value/harexpression, or about the
character or quality of the communicative relathips In these cases, the
“value” of expression and the “harm” of expressiwa not distinct issues, but
are instead two sides of the same basic issue.

Once we recognize that autonomy and agency areit@gahat are
realized in the social realm and are dependentoomunity resources and
social practices, it becomes clear that there @amd bright line between
expression that appeals to reflection and contbtd autonomy and identity,
and expression that is irrational and manipulatWbether expression is more
likely to contribute to insight and judgment orrt@mnipulate and lead to an
unreflective response is a relative judgment thitepend significantly on the
social and economic circumstances in which it ogclihe space available for
an individual to evaluate critically what he or shears or sees can vary
dramatically depending on factors such as the spemanner of the message’s
delivery and the effective absence of competingsangss in public discourse.
And so, in the leading freedom of expression cabegask for the Court under
section 1 is not simply to strike the proper batalnetween competing interests,
but is instead to resolve the single but complerstjon of whether the
expression contributes to, or undermines, humam@g®r autonomous
judgment. In addressing this question, the Coustriwwk to both the form and
social conditions of the expression. Yet this isBteeawkwardly within an
adjudicative structure that is based on an ind@itlberty model of rights. This
awkward fit accounts for the “erosion” of th@akes test in freedom of
expression cases, and, more specifically, for tleirt increasing and

= I will not make the case here that these formexpfession are (sometimes) manipulative. | willonl
argue that the Court’s judgments sometimes impfiaitd other times explicitly rest on the view ttiaty are.
For example, imwbsu v. Dolphin Delivery, [1986] 2 S.C.R. 573 aretGeu v. B.C. (A.G.), [1988] 2 S.C.R.
214 [BcGEU], two cases concerned with labour picketing, thational appeal of labour picketing was critical
to the Court’s judgment that the restriction westified. INBCGEU at 232, the Court described the response
of individuals to a picket line as “automatic” ataimost Pavlovian.”
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inadequately justified deference to legislativegomnt under section 1.
II.  THE COURT'S APPROACH TO SECTION 2(B) AND SECTION

According to the Supreme Court of Canada, sect{bh@otects any
activity that conveys “or attempts to convey a niiegui** An act of expression
is distinguished from other voluntary human actghmyintention with which
it is performed. If the act is intended by the adtw convey a message to
someone, itis an act of expression and prima faciected under section 2(b).
Protection is given “irrespective of the particutlaeaning or message sought
to be conveyed?® This is because “in a free, pluralistic and deraticisociety
we prize a diversity of ideas and opinions for theherent value to both the
community and the individuaf®In a variety of decisions, the Court has held
that the category of human acts intended to camgssage, and so protected
under section 2(b), includes advertising, picketifefamation, hate promotion,
soliciting for the purposes of prostitution, andmpagraphy.

Despite the Court’'s stated commitment to interfbarter rights
purposively?” it has defined expression without any explicierehce to the
values that are said to underlie the freedom. lddédee Court has said on
several occasions that it will not exclude an &etxpression from the scope of
the freedom simply because the message is thowgbe tof little value.
According to Chief Justice Dickson iKeegstra:

Content [of expression] is irrelevant at this stafi¢he interpretation [of the scope of section
2(b)], the result of a high value being placed ufreedom of expression in the abstract. This
approach to s.2(b) often operates to leave unexahtire extent to which the expressibstake

in a particular case promotes freedom of expression princigfes.

The underlying values of truth, democracy, and-sefization only
play an active or explicit role later in the adjcative process, after the Court
has defined the category of “expression.”

There are two exceptions to the Court’s broad dtefimof the scope
of freedom of expression under section 2(b). TherCmas held that a violent
act, even ifintended to carry a message, dodalhaiithin the scope of section
2(b)* The Court has also narrowed the scope of sectionl®/ drawing a

24 Irwin Toy, supra note 11 at 968.

® Keegstra, supra note 2 at 729.

% Irwin Toy, supra note 11 at 968.

2 Seee.g. Hunter v. Southam, [1984] 2 S.C.R. 145.

3 Keegstra, supra note 2 at 760 [emphasis in the original].
2 Irwin Toy, supra note 11 at 970.
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distinction between two different kinds of statestrigtion on expressive
activity: state acts that have as their purposedhtiction of expression, and
state acts that do not have this purpose but rreleds, have this effect. The
significance of this distinction between purpose &ffect, which roughly
parallels the distinction in American jurisprudebegween content restrictions
and time, place, and manner restrictions, is thdawa intended to limit
expression, and in particular the expression dhaemessages, will be found
to violate section 2(b) “automatically,” while atdhat simply has the effect of
limiting expression will be found to violate secti@(b) only if the person
attacking the law can show that the restricted @sgion advances the values
that underlie freedom of expression.

Once the Court has determined that the state karfcted expression
protected by section 2(b), it then considers whetihe restriction is justified
under section 1 of théharter. The Court asks whether the restricting law has
a substantial purpose, advances this purpose adifipimpairs the freedom no
more than is necessary, and is proportionate trthairment of the freedofi.
The first step of th®akestest involves a judgment about the significandbef
law’s general purpose—whether the purpose is satistenough to justify the
restriction of a fundamental freedom. The next$teps involve an assessment
of the means chosen to advance that purpose. Tibeabconnection test asks
whether the means (the restriction) “rationallyVadce the law’s substantial
and compelling purpose. The minimal impairmentasks whether the measure
restricts the protected activity (expression) ntbem is necessary to advance
its purpose. The rational connection and minimaddirment tests are closely
related. A law that does not rationally advance ghessing and substantial
purpose for which it was enacted can be seen ascaesgarily restricting the
right or freedom. Similarly a law that restrict thight or freedom more than
is necessary to advance its pressing purposed@leatnot minimally impair the
freedom) is to that extent ineffective or irratib#s the final stage of th@akes
test, the Court compares or balances the resgitdiv’s benefit or value with
its actual costs to the righit.

In those cases in which the Court finds that aicistn is not justified
under section 1, the decision is most often bagethe® minimal impairment
test, and, occasionally, on the rational connedtish Undoubtably these tests
have come to play a central role in the Court'essment of limits under
section 1, because they appear to involve nothilmgenthan a technical
assessment of legislative means. A law may belsttaan by the Court not
because its purpose is objectionable or becauseahstitutional values it
impedes outweigh the values it advances, but silmptause the means chosen

0 Oakes, supra note 3 at 138-39.

sl Dagenais, supra note 13.
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to advance that purpose are ineffective or will anghe protected freedom
unnecessarily. However, as many have observedasnavill argue below,
these tests are anything but value-neutral in jpect

In a variety of judgments, many involving restrcts on freedom of
expression, the Supreme Court of Canada begati forcamore contextually
sensitive balancing of competing interests undetiee 1. In Edmonton
Journal, Justice Wilson argued that “the importance ofribat or freedom
must be assessed in context rather than in theaab¥f She observed:

[tlhat a particular right or freedom may have datiént value depending on the context. It may
be, for example, that freedom of expression haatgrealue in a political context than it does in
the context of disclosure of details of a matrinabdispute. The contextual approach attempts to
bring into sharp relief the aspect of the righfreedom which is truly at stake in the case as well
as the relevant aspects of any values in competitith it. It seems to be more sensitive to the
reality of the dilemma posed by the particular$amtd therefore more conducive to finding a fair
and just compromise between the two competing salueler s.

Inthis and other freedom of expression case€; thet emphasizes that
a key factor in the assessment of limits underi@edt is the relative value of
the restricted expression. According to the Caopothography, commercial
expression, hate promotion, soliciting for the msgs of prostitution, and
defamation are less directly connected to the galualerlying the freedom
than political or artistic expression, and shottayrefore, be subject to a less
demanding standard of justification under @akes test*

The other significant development in the sectigarisprudence has
been the Court’s willingness to defer to legislajivdgment about the need for
a restriction on expression. Inwin Toy, which involved a challenge to a
legislative ban on advertising directed at child@hief Justice Dickson, for the
Court, indicated that in certain circumstances @oairt should defer to the
legislature’s reasonable judgment that the regirictationally advances an
important end and does so with minimal impairmenthe right or freedom.
Specifically, he argued that deference is appropfigvlhere the legislature
mediates between the competing claims of differgnbups in the
community.™ In his view, the Court should not simply “secontegs” the
legislature’s “reasonable assessment” as to wherkrte “marking where one
set of claims legitimately begins and the otheefadway,” “especially if that

%2 Edmonton Journal, supra note 12 at 1355.
33 |bid. at 1355.

3 Seee.g. Justice Cory iR v. Lucas, [1998] 1 S.C.R. 439 at 458(cas]: “Quite simply, the level of
protection to which expression may be entitled walty with the nature of the expression. The furthat
expression is from the core values of the rightgreater will be the ability to justify the state&strictive
action.”

s Irwin Toy, supra note 11 at 990.
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assessment involves weighing conflicting sciengfiedence.* According to
Chief Justice Dickson, when the Court applies blo¢trational connection and
minimal impairment tests, it should be sensitivéh® fact that “a legislature
mediating between the claims of competing grougkbeiforced to strike a
balance without absolute certainty as to how traarce is best struck!”
Underlying his call for deference is first a conttrat theCharter “not simply
become an instrument of better situated individdalsoll back legislation
which has as its object the improvement of the dardof less advantaged
persons,*® and second a belief that the Court should be @asitwhen
displacing the compromises struck by democratittutsns.

Chief Justice Dickson also describes the contrgsitnation in which
deference to legislative judgment is not approgpriat his view, deference is
inappropriate when the state is “the singular aonég) of the individual whose
right has been infringed and is not simply mediating between different
groups. Specifically, deference will not be appiagrwhen the state is seeking
to justify infringements of the legal rights praoted in sections 7 to 14 by
asserting “its responsibility for prosecuting crimand the individual is
asserting “the paramountcy of principles of fundatakjustice.*

In subsequent judgments, the Court seems to meegmhtextual and
deferential approaches to the assessment of liRatsexample, ifRossv. New
Brunswick School District (No.15)* Justice La Forest, speaking for the Court,
argues that a variety of contextual factors, initigdhe relative value of the
protected activity, will affect the strictness dexibility of the Court's
application of each part of th@akes test. Justice La Forest holds that, “the
Oakestest should be applied flexibly, so as to ach&peoper balance between
individual rights and community needs. In undemagkihis task, courts must
take account of both the nature of the infringgtitrand the specific values the
state relies on to justify the infringement.”

In Thomson,** Justice Bastarache describes some of the contextua
factors that the Court should take into accountrwhssessing limits under
section 1. In particular, he notes that “the vuddodity of the group which the

3 pid.

37 bid. at 993.

38 | bid. (quotingEdwards Books and Art Ltd. v. The Queen, [1986] 2 S.C.R. 713 at 779).
39 bid. at 994.

40The distinction drawn by Chief Justice Dickson baen the subject of criticism. Seg. the remarks
of Justice McLachlin inbid.

41 11996] 1 S.C.R. 825Hoss).
2 bid. at 872.

4 Thomson, supra note 15.
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legislator seeks to protect ... that group’s own sctiye fears and
apprehension of harm ... and the inability to measaientifically a particular
harm in question, or the efficaciousness of a rgthack all relevant factors
when the Court is “assessing whether a limit hasnliiemonstrably justified

.. .”*The other contextual factor, he notes, “is thereadf the activity which
is infringed.”® Justice Bastarache observes that “the degreenstitational
protection may vary depending on the nature okttpression at issué®He
insists (and agrees with Justice McLachlirLutas, below) that “[t]his is not
because a lower standard is applied, but becaesaitvalue of the expression
may be more easily outweighed by the governmeetbbi.”’ The “standard”
remains the same: proof on a balance of probadslitihat the restriction is
justified. It is easier to meet this standard wtienexpression is less valuable
or when the state is seeking to protect a vulnerglbup. Justice Bastarache
accepts that the contextual approach is relevamtltstages of th&akes
analysis, including “the proper characterization tbé objective of the
impugned provision ... and to weighing whether thansaused are sufficiently
closely related to the valid objective so as tdifysan infringement of a
Charter right.”® Since “the context of the impugned provision isoal
important” in determining “the type of proof whiehcourt can demand of the
legislator to justify its measures under s. 1,"teatual factors, including the
relative value of the restricted expression, “affethe entirety of the s. 1
analysis.*

In RIR-Macdonald,*® a case concerning the constitutionality of a fabler
ban on tobacco advertising, Justice McLachlin (estken was) acknowledges
that deference to legislative judgment is sometiapgsopriate when the courts
are determining whether a restriction is demon$tijalstified, and in particular
when they are applying the rational connection amdimal impairment
components of th®akes test. According to Justice McLachlin, the degrée o
deference shown by the courts may be affectedhwgysituation which the law
is attempting to redress” or the “difficulty of dewg legislative solutions to
social problems which may be only incompletely ustteod ... .** She accepts
that “[a] limit prescribed by law should not bewstk out merely because the

“bid. at 942-43.
5 bid. at 943.
 pid,

47 bid.,

“8 bid. at 939.

9 pid,

%0 Supra note 14.
*L bid. at 332.
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Court can conceive of an alternative which seenitsttobe less restrictive’®
However, she also argues that the courts havesdittdional responsibility to
ensure that Parliament responds to social probléesithin the limiting
framework of the Constitutior?® Judicial deference, therefore, “must not be
carried to the point of relieving the governmentaf burden which the Charter
places upon it of demonstrating that the limithas imposed on guaranteed
rights are reasonable and justifiabléJustice McLachlin distinguishes between
deference to legislative judgment and the contéxssessment of limits. She
argues that the contextual approach does not i;valy reduction of the state’s
obligation “to meet the burden of demonstrating tha limitation on rights
imposed by law is reasonable and justifi&tThe standard of proof remains the
same. The state must still show that the restrigéqustified on a balance of
probabilities.

In R v. Lucas*® Justice McLachlin (dissenting from the majority
judgment of Justice Cory, which upheld the defamyalibel provision of the
Criminal Code®” as a justified restriction on freedom of expresyimises
guestions about the majority’s application of thentextual approach.
Specifically, she argues that the lower value efréstricted expression should
be relevant only at the final step of Bakes test, when the courts balance the
costs and benefits of the restriction:

To allow the perceived low value of the expressmiower the bar of justification from the outset
of the s. 1 analysis is to run the risk that a gidgubjective conclusion that the expression at
issue is of little worth may undermine the intefied rigour of theDakestest. This risks reducing
the s. 1 analysis to a function of what a particjuldge thinks of the expression, thus shortcutting
the cost-benefit analysis proposed@skes. Instead of insisting that the limitation on thght

be justified by a pressing concern and that it &t@omally connected to the objective and
appropriately restrained, the judge may insteastrethat any defects on these points are resolved
in favour of justification by the low value of thexpression. The initial conclusion that the
expression is of low value may thus dictate thectimion on the subsequent steps of the analysis
in a circular fashiori®

According to Justice McLachlin, the obligation bétgovernment to
demonstrate a pressing and substantial objectat@nal connection, and
minimal impairment should not be affected by theu€s view that the

%2 i,

%3 Iid.

** Iid.

% Ibid. at 331.

6 Supra note 34 at 486.

5" R.S.C. 1985, c. C-46.

8 Lucas, supra note 34 at 486-87.
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restricted expression is of little value. At théiaaal connection stage, “the
focus is on whether there is a link based on reasologic between the
objective and the limitation of the right,” whiletae minimal impairment stage
the question is whether “the legislature has retsilithe Charter right as little
as reasonably possible to achieve the desiredtolgeé® According to Justice
McLachlin, only at the final stage of tid#akes proportionality analysis is the
value of the restricted expression relevant. Thie #&this stage is to determine
“whether the benefits of the limitation outweigh detrimental effects™®

In Lucas, Justice McLachlin again argues that the conté@proach
does not involve a lowering of the standard fotifyimg limits: “Legislative
limits on expression that falls far from the coedues underlying s. 2(b) are
easier to justify, not because the standard offiigestion is lowered, but rather
because the beneficial effects of the limitationreneasily outweigh any
negative effects flowing from the limitatioi"She distinguishes between, on
the one hand, the “weight” or value of the freedufraxpression interest and,
on the other, the standard of proof for the factlgim that the limit is rational
or effective.

Others have echoed these criticisms of the Court's
contextual/deferential approach. They have arghatithe Court’s selective
deference to legislative judgment lacks adequatdigation and is inconsistent
with the Court’s role as protector of fundamenights 2 They have argued that
a contextual approach does not necessarily invaldicial deference to
legislative judgment. Taking account of contextparticular the lesser value
of certain forms of expression, and deferring tl#gislature’s judgment about
the proper limits on expression are not the sarmgthnd rest on different
grounds. They argue (following from the second fdimat the lesser value of
the protected activity (the contextual approachelsvant only at the final
balancing stage of th®akes test and has no role to play at the rational
connection and minimal impairment stages, which @mecerned with the
effectiveness of the restrictive measure in advandis substantial and
compelling purpos&

In the sections that follow, | will argue that thereasing flexibility of
theOakes test reflects the difficulties in fitting a socw@ relational right, such
as freedom of expression, into an adjudicativecstine that is based on an

% |bid. at 487.

0 bid. at 488.

&L |bid.

62 Seee.g. Macklem & Terry,supra note 9 at 605-06.

6 Guy Davidov, “Separating Minimal Impairment fronalBncing: A Comment oR. v. Sharpe
(B.C.C.A.)" (1999/2000) 5 Rev. Const. Stud. 195.
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individualist model of rights. It is assumed bylbtte Court and its critics that
the section 1 task is to balance distinct and caimg@terests. Critics believe
that the Court has failed to maintain a clear déiion between these competing
claims when applying th®akes test, and, as a consequence, has given
inadequate protection to constitutionally protecite@rests. Yet, as | have
suggested, the “limitations” task in most freeddrexpression cases does not
involve the balancing of distinct interests. Inste# involves a contextual
judgment about the contribution of expression tdividual judgment and
identity. In these cases, the value of expressigrtlae harm of expression (or
the value of the restriction) are not distinct ssbut are instead two sides of
a single, but complex, issue. The Court must detertine relative value/harm
of a particular form or practice of expression witthe social and economic
context.

. THE VALUE OF EXPRESSION AND THE SCOPE OF SECTNO
2(B)

At the first stage of freedom of expression adjatan, the court
makes a formal or threshold determination aboutkdrehe restricted activity
falls within the scope of section 2(b). The cogktsasimply whether the activity
has the general form of expression and can be siwbel as conveying a
message. Any significant or concrete discussiath®alue of expression or
the particular form of expression is deferred uth@ limitations stage of the
analysis, when the court balances the value afgteicted expression against
the value of the restriction. At this later statte, court accepts that some forms
of expression are less valuable (are less direzitynected to the values
underlying the freedom). While these less valudbtens of expression fall
within the scope of section 2(b), they can be i&sdl on less substantial
grounds than would be needed to support the réstriof core forms of
expression.

| want to suggest that the court defers its assestsof the value of the
restricted expression until the second stage afdicktion because value and
harm are really two sides of the same issue, amdebolution of this issue
depends significantly on contextual factors which @ore appropriately or
easily dealt with under section 1 as part of@lakes analysis. In most freedom
of expression cases, the assessment of the valoedfaexpression are not
distinct issues that can be addressed at diffetagtes of the adjudication.
When adjudicating freedom of expression issues;oliet does not assess the
value of the expression and then balance this \agamst the harmful effects
of the expression. Instead, it assesses the relaiue/harm of expression—its
contribution to human reflection and judgment amdye fundamentally, to
agency and identity. The court makes a relativgijueht about the contribution
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of expression to both speaker and listener or ath@utharacter or quality of
the communicative relationship. Within the two-stefpudicative structure the
court has found it easier to address this singlebonplex issue at the second
stage, since any judgment about the relative Viadwed of expression such as
tobacco advertising or Holocaust denial “literatwél depend on a variety of
contextual factors and factual findings. Howevehjlavthe issue may seem
easier to address at the section 1 stage, it daemvolve the balancing of
distinct interests (of value and harm), and, tramesffits awkwardly within the
justification analysis. As | will discuss in thexteart, this awkward fit has
resulted in what Justice McLachlin and others sedistortions of th®akes
test.

The court assesses the value (or lack of valuejhefrestricted
expression as a preliminary to its applicationhaf@akes test. The Court has
said that commercial expression and hate promofamexample, are less
clearly or directly connected to the values of hrudlemocracy, and self-
realization that underlie the constitutional comm@nt to the freedom than
“core” forms of expression such as political olistit expression. While the
Court talks about value and harm as if they ararsgp issues, its discussion of
the value of particular forms of expression, sushdvertising or hate speech,
seems very similar to (and relies on the same fa@ad concerns as) its
discussion of the harm caused by this expression.

In the Court’s judgments the basis for the lessduer of commercial
expression is never clearly explained. Accordinght® Court, commercial
advertising is less valuable than other forms gfegsion because it is “profit-
motivated.” This view is routinely expressed at tregginning of nearly all
judicial decisions concerning the regulation ofeiging. However, ifRocket
v. Royal College of Dental Surgeons, Justice McLachlin offers a more detailed
explanation of the lesser value of this form ofreggion. She observes that in
the case of commercial expression, the motive rfgrairting information is
“primarily economic” and that, “[the] loss” thatmsorship might cause to the
speaker “is merely loss of profit, and not losegbortunity to participate in the
political process or the “marketplace of ideas,t®frealize one’s spirited or
artistic self-fulfillment.® For these reasons, Justice McLachlin holds that
“restrictions on expression of this kind might lesier to justify than other
infringements of s.2(b)®® However, she recognizes that while commercial
expression may be “designed only to increase grbfit may also play “an
important role in consumer choic¥.’Because the interests of the profit-

64 11990] 2 S.C.R. 232 at 24Rfcket].
55 |bid.
% |big.
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motivated speaker are not significant, any valwt grofit-motivated (or
commercial) expression may have will depend otoitdribution to the listener.
Justice McLachlin ifRocket considers that, “[tjhese two opposing factors—that
the expression is designed only to increase padfid,that the expression plays
an important role in consumer choice—will be presemost if not all cases
of commercial expression. Their precise mix, howewel vary greatly ... .*’

For this reason, she thinks it “inadvisable to t¥ea special and
standardized test for restrictions on commerciaksp.*®

Inthe later judgment &AJR-Macdonald, Justice McLachlin argues that
profit motive or economic orientation should naden the claim of expression
to constitutional protection: “In my view, motivati to profit isirrelevant to
the determination of whether the government haasbéished that the law is
reasonable or justified as an infringement of foradf expression®® She
observes that profit is the motive, in whole orpiart, behind a variety of
expressive forms, some of which are seen as cthe foeedom: “Book sellers,
newspaper owners, toy sellers—are all linked byr gtgareholder’s desire to
profit from the corporation’s business activity, ather the expression sought
to be protected is closely linked to the core valofefreedom of expression or
not.”"®

It is not clear whether Justice McLachlin changedrind and came
to believe that commercial expression is no lessalde than other forms of
expression, or whether she simply thought thalgbser protection granted to
commercial expression rests on something other itisaprofit motivation.
Despite the remarks by Justice McLachlinR#R-Macdonald, the Supreme
Court of Canada, in other judgments suchlidlsv. Church of Scientology, has
stated that “the fact that the targeted materiad @gression motivated by
economic profit more readily justified the impositiof restrictions.” This
confusion or ambiguity may stem from the fact g@nhetimes when the Court
discusses the value of expression, it focuses enntierests of the speaker,
while other times it focuses on the interests ef dludience. Yet if we see
expression as a relationship, then the interedtseciudience and the speaker
are not in competition. Freedom of expression mtstecommunicative
relationships—the joint interests of speaker ardience.

As Justice McLachlin recognizes, it is not clearywgrofit-motive
should affect the value of the expression anddiellof protection it receives.

57 bid.

8 pid.

69 RIR-Macdonald, supra note 14 at 348 [emphasis added].
0 pid,

"L Hill v. Church of Scientology, [1995] 2 S.C.R. 1130 at 1174.
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Despite the Court’s frequent, but very generaknezices to profit-motive, |
suspect that the real concern underlying the detit locate commercial
advertising at the margins of freedom of expresisitime belief that advertising
sometimes has a manipulative or misleading effectt® audience. This is
suggested by Justice McLachlin's statementRotket that the value of
commercial expression depends on its contributionthe audience’s
interests—commercial expression sometimes offgpeitant information and
ideas to its audience and other times does notCbhet recognizes that at least
sometimes advertising does not seek to convincaulleence of the merits of
a particular product, but attempts instead to &nilte audience behaviour
without making any sort of reasoned appeal.

A commitment to freedom of expression must at leaetin that
expression does not receive a lower level of ptmecsimply because the
larger community or the Court disagree with its sage or consider it to be
offensive. A judgment that expression deservespestgction must be based
in whole or in part on concerns about the natugharacter of its appeal to the
audience. Profit motive may serve as a crude pfaxthis concern. Pursuit of
profit leads speakers to adopt the most effecti@ama of influencing consumer
behaviour, which may be something other than ratiparsuasion. As well, in
a market economy, where mass communication is experprofit motivated
speech such as advertising, comes naturally torampublic discourse.

Advertising, then, is less valuable not becaustsaontent per se (its
explicit message), but because it is often manim@aor irrational in its
appeal? Yet in commercial expression cases suchnais Toy, manipulation
is also the harm of the expression, and the basitsfrestriction under section
1.” The expression in that case is less valuable Isedais manipulative, but
it is also harmful because it is manipulative, amate specifically because it
has a manipulative impact on children. Accordindghe Court, children are
“particularly vulnerable to the techniques of sdtut and manipulation
abundant in advertising"because their reasoning capacities are not yigt ful
developed. The Court’s focus on children, an edoapt group to whom the
standard assumptions of rationality and freedoahofce do not apply, allows
it to say very little about “manipulation” and thestinction between rational

e | have argued ifThe Constitutional Protection of Freedom of Expression (Toronto: University of
Toronto Press, 2000) c. @¢nstitutional Protection] that the manipulative force of certain ads résisart
on the domination of public discourse by commenciaksages and the advertising form which reduees th
space for critical viewing of individual ads.

n In Ford, supra note 2 at 767, the Court emphasizes that advegtisivaluable because it “enabl[es]
individuals to make informed economic choicespapadrtant aspect of individual self-fulfilment anerponal
autonomy” but that there is a competing value tinay justify restriction and that is “the value ohsumer
protection against harmful speech.” In this conteatimful must mean deceptive or manipulative.

" Irwin Toy, supra note 11 at 987.
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and manipulative expression. Yet unless we thiakehildren have no freedom
of expression rights, the restriction of advertigitirected at children must rest,
at least in part, on the character of the “expo#ssat issue and not simply on
the special circumstances of the audience.

The link between the value and harm of expressiondre obvious in
Keegstra, when the Court assesses the value of hate promas part of the
balancing of competing interests under sectionhe Tourt's determination
that hate promotion is of limited value is statedieirms similar to those it uses
to describe the harmful or injurious characterhaf €xpression. When Chief
Justice Dickson, for the majority, assesses thécpéar value of the hate
promotion prohibited under tig&riminal Code, he concludes that the restricted
expression is without significant value becauseritlermines democracy,
damages individual self-realization or autonomy] enntributes to the spread
of falsehood rather than truth. More specificatlg,says that hateful views are
without value because they often lead to hatred iatmlerance thereby
undermining the self-realization of some memberghef community. He
observes that “hate propaganda” argues “for a goiciavhich the democratic
process is subverted and individuals are deniggentsand dignity simply
because of racial or religious characteristi€3f’hile Chief Justice Dickson
sometimes seems to be arguing that the lesser oblhate propaganda rests on
its content, on the wrongfulness of its message, ke of the term
“propaganda” suggests that the effect of this ntelepends on something
other than audience persuasion. The lesser vahet®fpromotion is based not
simply on the offensive or inaccurate charactehefcommunicated message,
but also on its irrational appeal or manipulativpact. Chief Justice Dickson
maintains that we should not “overplay the viewt tiaéionality will overcome
all falsehoods in the unregulated marketplace ef$d’® Hate propaganda
undermines demaocracy or the realization of trutb¥idedge because of the way
it impacts on its audience. If the Court’s only cem was that audience
members might, after careful reflection, come toegt the argument being
made, a commitment to freedom of expression worddlpde censorship.

Chief Justice Dickson identifies two general haresilting from hate
promotion. The first is the “emotional damage” eaito members of the target
group. He observes that “[a] person’s sense of Inufignity and belonging to
the community at large is closely linked to theeegnm and respect accorded the
groups to which he or she belongso that hateful words can have “a severely

& Keegstra, supra note 2 at 764.
7 Ibid. at 763.
7 Ibid. at 746.
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negative impact on the individual’s sense of sedftWv and acceptancé®The
second harm identified by Chief Justice Dicksdtthie influence upon society
at large.” He recognizes the irrational appealatélpropaganda, and observes
that “individuals can be persuaded to believe atrapngthing if information or
ideas are communicated using the right techniqué &n the proper
circumstances’ In Chief Justice Dickson’s account, the reasoms tate
promotion is harmful seem to be the same reasatsttis less valuable than
other forms of expression. He appears to be dadulating when he assesses
the value/harm of hate promotion. Hate promotidaess valuable because it is
false, anti-democratic, and contrary to individself-realization. It is harmful
for the same reasons.

But, as | have argued, the Court is not simply geinfg arguments
about value with arguments about harm. Whethermrssgion contributes to self-
realization/knowledge (valuable), or whether itrianipulative (harmful) are
two sides of the same question. This is why ttet fitage of the adjudication,
the definition of the freedom’s scope, is entifelgmal. At this first stage, the
Court seeks to define the scope of the right withemy consideration of
context. Yet, as it turns out, the social and ecgnocontext in which
expression occurs is critical to any judgment allbetrelative value/harm of
the expression, and, more specifically, its audieaqmpeal or engagement.

IV. SECTION 1 LIMITS: THE HARM OF EXPRESSION

The issue for the Court in the leading freedomxpfression cases is
not the appropriate balance between competingastierbut rather the relative
value/harm of expression. Tkmkes test has become increasingly flexible as
the Court has struggled to address this singlecbatplex issue within an
adjudicative structure that is designed to balasrceeconcile the competing
interests of distinct individuals. As noted eatlteere is no bright line between
expression that contributes to insight and undedstey and expression that is
deceptive or manipulative. Moreover, how we resahis issue will depend
significantly on the social and economic contexthef expression. We should
not be surprised if the Court defers to legislaidgment concerning the need
for restriction, particularly when it is being askéo assess social science
evidence about the impact of expression on humantag

" |bid.
& Chief Justice Dickson iibid. at 747 cites the Cohen Commission Report onpibiist.
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A. Deference

The Court may defer to the legislature’s judgmentwo ways. The
first involves judicial deference to relevant finds of fact by the legislature.
The Court may lower the standard of proof thaldigéslature must meet when
establishing the factual basis for the justificatesgument. Inrwin Toy there
was little dispute that protecting children frommipalation was an objective
important enough to justify restricting free exies. The more difficultissue
was whether or not the government had proved that restriction on
advertising advanced this important end effectialg without unnecessarily
impairing freedom of expression. In seeking to ifusthe restriction on
advertising directed at children who were thirteg under, the legislature
relied on social science evidence that childrenewanable to assess
advertisements critically. However, this evideneswot clear cut, particularly
on the question of whether children over the ageixfwere subject to the
manipulative influence of advertisements. Yet @eurt deferred to the
government'’s reading of the social science evidehke principal reason for
this deference seems to have been the Court’s séitsdimited competence
in such matters and the inappropriateness of sutisg its own reading of the
evidence for that of the elected legislature.

The second form of judicial deference concerns ldggslature’s
accommodation of competing values or interesthdiegislature has made an
apparently reasonable judgment that concerns attmutmanipulation of
children (or some other interest) justify the resion of certain forms of
expression, the Court may be reluctant to substitatown judgment for that
of the legislature. The reason for this form ofetehce may be the Court’s
“lingering doubt” about the legitimacy of secondegging the value judgments
of democratic institutions. The Court may be uncomable substituting a
different resolution of the issue, when the legisia has attempted to mediate
between competing private interests.

It is not immediately obvious why the Court showldfer to the
legislature’s judgment about the proper balancedeh competing values. The
most powerful modern defence of judicial reviewwsegthat the courts are the
appropriate place to resolve conflicting valuerosibecause they are insulated
from the give and take of ordinary preference-bgsditics. Nor is it clear why
judges, given their experience as triers of fawipsd defer to legislative factual
judgments. Should we not be concerned that thelbgre, which represents
the majority view, might read the facts in a wagttis insensitive to individual
or minority rights? When the Court defers to legfiste judgments of either fact
or value by the legislature, are they not refustmperform their constitutional
duty, as critics have argued?

Deference becomes more understandable once wenigedfat the
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legislative judgment to which the Court is defegrignot simply fact- or value-
based. Factual findings and value judgments arg@eadein the issue of the
impact of expression such as labour picketingleatoo advertising or sexually
violent imagery on its audience. The Court has ## the justification of a
limit must be established on a balance of prohiasli The reference to a
standard of factual proof might suggest that ttatifjgation issue is simply
factual. Indeed, in a variety of freedom of expi@ssases, the Court has
framed the issue as if it were a matter of causleefiect, asking, for example,
whether this advertising causes people to smokewlether there are
reasonable grounds to believe that this sexuafili@kmaterial causes viewers
to act in a discriminatory way towards women, aadklng to empirical
evidence to determine the issue.

But any judgment about the harm of expression ve®lssues of fact
and value that are impossible to separate. Irethding freedom of expression
cases, the judgment made by the legislature, anidwed by the Court,
concerns the contribution of the restricted expoest® audience reflection and
judgment. The Court does not simply balance theevaf equality against, for
example, the value of expression, isolated or abtd from social
circumstances. Nor does the Court simply determaézea factual matter,
whether the expression causes harm or leads itsraugdto behave in a certain
way—for example, to discriminate against womenghatist views, or smoke
cigarettes. The Court’s judgment could be exclugivalue-based only if we
believed, as some do, that individual autonomyd#peacity to think and judge)
is pre-social, is something that simply belongshte individual and is not
socially grounded or shaped. On the other handsthue could be approached
as exclusively factual only if the Court removedrtamn agency from the
analysis and adopted a behavioural approach. Thet @muld ask simply
whether the social science evidence showed treagsipiression, in this context,
caused individuals to think or act in a particufaarmful) way?® The first
approach excludes any consideration of the soorgkxt of individual agency
or judgment, while the second excludes the rolburhan agency and treats
individual action as the product of social fordésve see human autonomy as
socially grounded—as dependent upon and shapeatigl sxteraction—then
the judgment the Court must make is about the itngfaaxpression on human
agents in context. Because human agency is sositllgted, judgments about
the contribution of expression to its realizatiomsntake account of the
conditions of the social world (facts) and theipawt on human reflection and
judgment (valued capacities).

Irwin Toy illustrates how fact and value, or context andnageare

8 There are times when the Court seems to takeahmiral approach, treating the issue as factual,
and asking simply does this expression cause BemMoonConstitutional Protection, supra note 72.
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inseparable parts of any judgment about the vadueitof expression. In this
case, the Court defers to the legislature’s juddmeased on social science
evidence, that children up to the age of thirtaenvalnerable to manipulation.
However, as noted earlier, the social science ecelevas ambiguous on this
point. The Court might have held that in the absesicclear evidence that
children over the age of six are affected by thigegtising, the ban was over-
broad and, therefore, not justified. But, of couthes was not simply a factual
issue, with a correct and clear answer. The eveelénsuch a case is bound to
be ambiguous or inconclusive, to some degree, lsedauoncerns the impact
of advertising on children (human agents, everotfyet fully mature) and
whether they understand the persuasive charactirecddvertisement. Any
judgment about whether expression provides infaonatand supports
independent judgment or whether it is deceptivenanipulative depends on
context, on systemic patterns of advertising, ahd distribution of
communicative power. The judgment must take accofittie conditions of
community life and their impact on agency. In thextse, the judgment is based
on facts. But, it is not just a factual judgmentdngse it is concerned with the
impact of expression, in a particular context, gerecy. The impact of
expression on individual behaviour can never beantpredictable.

In deciding that a particular instance of expresétauses” harm, and
does not deserve protection, the Court is, in gfféeciding that individual
judgment is so constrained by contextual factoas ithcannot be considered
autonomous and the expression cannot be seen aablelor worthy of
protection. This is a relative judgment. There willvays be some dispute
concerning how much “protection” individuals (inglease children) should be
given from the affects or influence of advertisiagd how much space they
should be given or guaranteed to hear and assessitimunication of others,
even though some members of the audience willewignize the persuasive
character of the communication.

In the leading freedom of expression cases, thetGeunot simply
making “value” judgments—determining the appromridialance between
competing values. Nor is the Court simply makingfdal determinations. The
judgment the Court must make concerns the relatit@nomy of the individual
in the social and economic circumstances of thenaonity. At the limitations
stage, the issue is whether the expression iffabisal context contributes to
judgment, insight, and reflection or affects bebavi without conscious
recognition by the audience. The Court looks taa@cience evidence that a
particular form of expression, such as advertisirg pornography, is
manipulative or appeals to the irrational. Thidevice is ambiguous and does
not clearly make the case that the restricted espoe is harmful, and so the
Court defers to the legislature’s “reading” of it celies on “common
sense”"—the Court’s response to the merger of faahdhvalue considerations.
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It is difficult to predict the impact of expressigmt just because we are
unskilled at gathering evidence about human beluavibhese studies are
bound to be ambiguous or inconclusive because skek to measure the
impact of expression on human agents. This amlyigedts on the presence of
human agency in the causal process. The Courtdoie®times to cover this
over by discussing risk and probability.

However, the problem is not simply lack of predidfity in the causal
process. A commitment to free expression meansecsigg or trusting
individual autonomy, reflection, and judgment. these cases, the Court must
ask what space should be given to individual agémtsnake their own
judgments and whether the form and context of stFession constrain or
erode autonomous judgment to such a degree thandhgdual should be
protected from its manipulative impact or irratibappeal.

Critics are uncomfortable with judicial deferenndhiese cases. They
see it as a refusal by the Court to perform itstitutional role. They also note
that the Court seems to defer to legislative judgnselectively, without any
clear explanation of when deference is or is ngirapriate. Yet perhaps
deference should be understood as a reasonablineespy the Court to the
complex and relative question of the impact of egpion on human agency
within the social and economic circumstantes.

B. Context

The contextual approach involves a lowering of #tendard of
justification for limits on “non-core” expressiomhe Court recognizes that a
broad and inclusive definition of the scope of ghtisuch as freedom of
expression means that there may be significantatian in the value of
different instances of the protected activity. Aatiog to the Court, a less
substantial or significant competing interest maymort the restriction of aless
valuable form of expression. At least in theorgpart may lower the standard
of justification under section 1, without also deffey to the legislature’s
judgment that this standard has been satisfied. §¢@ms to be the position of
Justice McLachlin who argues that the contextupt@gach does not, or at least
should not, involve any lowering of the standargrafof—the requirement that
the state establish the factual basis for limitatfo

Justice McLachlin also argues that the value of¢btricted expression
is relevant only at the final “balancing” stagetioé proportionality analysis.

8l This may explain why deference applies to legistethat protects the interests of a vulnerablegro
particularly when the judgment rests on contestetsscience evidence. Perhaps when the Coustabi@ut
“vulnerable” groups what it means is vulnerablenanipulation.

82 Lucas, supra note 34.
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She takes issue with the majority view in cases stsfoss® andThomson®*
that the lesser value of the restricted expresaifatts all steps of th®akes
test and, in particular, supports greater flexipiin the application of the
rational connection and minimal impairment stepscdkding to Justice
McLachlin, the balancing of competing interestkefs to the final step of the
proportionality analysis. If the rational conneatiand minimal impairment
parts of theDakes test are concerned only with the effectivenegh®faw in
advancing its pressing and substantial purposamit be applied without any
kind of balancing of competing interests, therrthative value of the restricted
expression has no role in their applicatfon.

However, these tests do not simply involve an assest of the
effectiveness of means, divorced entirely from gunggment about the
significance of the law’s purpose or the valuehd testricted activity. The
rational connection test must require somethingertivain that the law’s means
not be wholly irrational to its ends, or wholly ffective to achieve those ends.
Indeed, it would be difficult to attribute to a laavpurpose which seemed
unconnected to its provisions. Instead, the ratiooranection test must involve
some sort of effectiveness threshold—the law meadonably advance the
pressing and substantial purpose for which it westd.

In the leading freedom of expression cases, thetGoust decide
whether the restrictive measure achieves the parpiggreventing a particular
harm, such as the spread of hatred or an increasxs of sexual violence. The
guestion becomes: does the expression, which jecuio restriction, cause
harm?®® And, as noted above, this is a relative judgmbatiathe way in which
the expression does or does not engage the audié/ftoen we say that
expression “causes” harm it is because we haveuent that the space for
agency or independent judgment is significantlyitixah by contextual factors
or, in empirical terms, that the “risk” of harm iwo great. If
rationality/effectiveness is a relative judgmehégre will be plenty of space for
other factors, such as the importance of the lakjective and the relative
value of the restricted activity, to affect the @®ijjudgment that the law is or

8 Supra note 41.
8 Supra note 15.

8 Justice McLachlin ifucas, supra note 34 at 487: “At the rational connection stage focus is on
whether there is a link based on reason or lodiwdzen the objective and the limitation of the righére the
value of the expression at issue is of no assistanc

8 | recognize that a restriction may be ineffectivadvancing the law’s purposed. preventing the
spread of hatred) for other reasons. We may dekaten restriction on hate promotion is “irratidh@oes
not advance the law’s purpose of preventing theapof hatred) even though hate promotion “causes”
hatred. For example, ikeegstra, supra note 2, Justice McLachlin (dissenting) held that tlan on hate
promotion would be counter-productive (ineffectibeause criminal prosecution would give even great
publicity to hatemongers.
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is not sufficiently effective or rational in advang its purpose.

The question of whether the value of the restrietgaression should
or should not play arole in the rationality or imial impairment analyses rests
on the idea that the limitations process is abasessing and balancing
competing interests. In the leading freedom of eggion cases, the Court’s
judgment about rational connection, and the lafsctiveness in advancing
its substantial and compelling purpose, focusesvbather the expression
causes “harm” (for example, whether the restri¢ctate promotion leads to
greater hatred or to acts of racial violence, oetivhr pornographic imagery
leads men to view women differently or to behawestas them in a violent or
discriminatory way). The restriction is ineffectite advancing its end (of
preventing the spread of racist ideas or the grafiexist thought and action)
if the restricted material does not have this impacits consumers. But if, as
was argued earlier, value and harm are two siddweafame question then the
judgment that expression is harmful (and thatéstriction is effective) is also
a judgment that the expression is of limited valDe,. to reframe the point,
asking whether certain forms of expression aressér value (are less directly
connected to the values underlying the freedotiesame as asking whether
the restriction prevents harm. It follows that tegser value of the protected
expression (and the contextual approach) is asvaeleat the rational
connection step as it is at the final “balancinggpsof the analysis—not
because the Court is balancing competing valutbesae first steps but because
it is making a contextual judgment about the cbntion of expression to
agency.

The “value” of the restricted expression is no lesievant at the
minimal impairment stage. To say that a law is dserad (does not minimally
impair the right) is to say that it is in part ticmal or ineffective. While the law
overall may be rationally connected to its purpdseestricts more expression
than is “necessary” to advance its important einchm be described as partly
irrational or ineffective. INRIR-Macdonald,?” the Court found that the law
banning tobacco advertising was over-broad bec#aussstricted forms of
advertising that did not lead audience membersnioke, or at least had not
been shown to “cause” greater smoking.

It will be very rare that an alternative measurattis less rights-
restrictive will advance the law’s substantial acaimpelling purpose as
completely or effectively. A law will fail the mimal impairment test when the
Court considers that a small or debatable deciadke law’s effectiveness in
achieving its substantial and pressing purpose sigihificantly reduce its
interference with the protected right. More impathg, in a case likdRIR-
Macdonald, the Court’s judgment that a law is irrationairaffective, in whole

87 Supra note 14.
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or in part, rests on its assessment of the relatage/harm of the restricted
expression—for example, that informational or brgéference tobacco
advertising contributes, or appeals, to autononmudgment, or, in empirical
terms, does not involve a substantial risk of hdfwalue and harm are really
two sides of the same issue, then the lesser ¥h&€ourt has attributed to
commercial advertising will be relevant to the aggtion of the minimal
impairment test.

The rational connection and minimal impairmentdeki not simply
involve an instrumental judgment about efficienbipr do they involve the
balancing of separate interests or rights. Ingtsien 1 analysis, the court must
address the single but complex issue of the carttab of expression to human
agency or to independent judgment within the s@gidleconomic context. The
fact that judgments about rational connection aimdmal impairment involve
an assessment of the relative value/harm of exipressay explain why the
final “balancing” step of th&®akes test seldom plays anything more than a
formal role in the court’s section 1 analysis.

V. CONCLUSION: THE INTEGRITY OF THEOAKES TEST

The structure ofCharter adjudication is built on the idea that
entrenched rights protect different aspects ofviiddial liberty from state
interference. The Court must define the scope ef glotected right, and
determine whether the state has interfered witbxegcise. Since these rights
may sometimes conflict with other valuable intese¢he Court must also
determine the proper and just balance between twspeting interests. The
Oakes test provides the framework for this judicial bading.

Yet freedom of expression does not simply protaaividual
“autonomy” (understood as independence from othbrshead, it protects the
individual's freedom to interact with others. Iste on a recognition that human
agency or autonomy is a capacity that is realime@dmmunicative interaction.
Our dependence on expression means that wordsadmawapact on us. Our
identity is shaped by what we say and by what stkay to us and about us.
Human reflection and judgment are dependent orabpcireated languages ,
which give shape to thought and feeling. Express@mncause fear, harass, and
undermine self-esteem. It can also be deceptiveamipulative.

Understood in this way, freedom of expressiondit&wardly within
the two-step adjudicative model. | believe that tiwkward fit is the reason the
Oakestest has become increasingly vague and flexiblesthe critics see it,
eroded or undermined. Tkakestest provides a structure for the balancing of
competing interests—the interests of the individoalthe one hand, and the
interests of other individuals or the collectivey the other. However, in
freedom of expression cases, the Court is not girbplancing separate
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interests and giving priority to one value or rigiver another. Rather, it is
making a complex judgment about the realizationndfvidual agency and
identity in community life. It is seeking to drawiae between expression that
appeals to conscious reflection or autonomous juyrand expression that
seeks to manipulate. But there is no bright linbealrawn. Where the Court
draws the line will depend on contextual factord #oeir impact on individual
judgment. The strain on ti@akes test, as the Court attempts to fit freedom of
expression into the adjudicative structure (thatidjuishes between the
definition of the protected activity and the juisiition of limits on that
activity), manifests itself in the broad definitiohthe freedom’s scope and the
deferential approach to limits under section 1.

| doubt that freedom of expression is exceptioB#her constitutional
rights may be seen as relational or social in ahara protecting some
dimension of the individual's interaction or contien with others, and so may
not fit well into the structure of constitutionajints adjudication. Certainly, it
is difficult to see the right to equality under e 15 as simply a liberty or a
freedom from external interference. The state resisection 15 when it fails
to show the individual the respect or recognitibatthe or she is owed as a
member of the communifif. The right to equality rests on the social characte
of individual identity® It rests on a recognition that the individual’snity,
self-esteem, and dignity depend on how that pessmyarded and treated by
others in the community. The state does not disoete or interfere with
individual dignity simply because it withholds anledit or imposes a burden on
a particular individual or group. Nor does it distinate simply because it has
made something less than a fully rational poliayict. InLawv. Canada,*the
Court held that when determining whether a statdésatdiscriminatory,” it
must ask whether the act rests on stereotypes mtrilmates to systemic
exclusion or disadvantage. These are questions &rger social practices or
circumstances—about the context of the particukesact*

Given the relational character of the right to ady and the
requirement that the courts look to the larger exinto determine whether an
act is discriminatory or interferes with human dignit is not surprising that
the courts have struggled to develop a coherenbaph to section 1 limits on

8 Charles Taylohilosophical Arguments(Cambridge, Mass.: Harvard University Press, 199825:
“[O]ur identity is partly shaped by recognitionits absence, often by the misrecognition of othens, so
a person or group of people can suffer real dammagkdistortion, if the people or society aroumei mirror
back a confining or demeaning or contemptible peetf themselves.”

8 bid. at 230.
911999 1 S.C.R. 497.

o Ibid. at 531: “[I]t is essential to engage in a compaesdnalysis which takes into consideration the
surrounding context of the claim and the claimant.”
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equality rights. In equality cases, the Court'stisecl analysis repeats, in a
fairly perfunctory way, the considerations thattedts decision that the state
act is discriminatory contrary to section 15. Whhe significant analysis by
the Court in freedom of expression cases take® @tthe section 1 stage, the
focus of the Court’'s analysis in equality casestighe first stage of the
adjudication, the issue of whether the right hali@eached. In both cases, the
analysis takes place at one stage of the adjuditdtecause the Court is
addressing a single, complex question about thigithdhl's connection with
the community. It is not simply balancing sepagatd competing interests, as
contemplated by the two-step structure of adjudioat

In Oakes, the Court sought to establish a rigorous test tha
assessment of limits on &harter rights. This generic approach rests on the
idea that the rights protected in Blarter have the same basic structure, each
right representing a zone of individual privacyratependence that should not
be interfered with by the state except in very g@ircumstances. | have tried
to show why this understanding of rights, and thaiitation, does not apply
to freedom of expression, and perhaps to othetsighwell. However, | want
to be clear that | am not suggesting an alterndtjemeral” approach to the
“limitation” of rights, a rewriting of th®akestest, or a redesign of the structure
for the adjudication of alCharter rights. Even if all or mosEharter rights do
not fit the individual liberty model that underli¢ise two-step structure of
adjudication and are better understood as socialational in character, there
can be no single approach to limits or rights asialyif the rights protected by
the Charter are diverse in character, representing differgpeats of human
flourishing or dignity within community, then theorin or character of
“limitations” on these rights may differ in sigrént ways. A “limit” on
freedom of religion is bound to be very differerdarh a limit on the right to
equality. Or, better perhaps, the issues and qumssthat must be addressed in
the adjudication of a religious freedom claim vl different from those that
must be addressed in a sex discrimination caseleVithinay be possible to
develop a reasonably clear set of standards os festthe definition and
limitation of particular rights, the effort to ddee standards applicable to all
Charter rights will lead inevitably to ambiguity and incgistency. But | should
quickly add that in the case of freedom of expa@ssadjudication, | am
skeptical that it is even possible to develop arcdet of standards. If the central
issue for the Court in freedom of expression cést®e impact of expression
on socially situated agents, deference may bentingtable judicial response.

92 Ibid. at 530: “Human dignity is harmed when individuafgl groups are marginalized, ignored, or
devalued, and is enhanced when laws recognizeli@dce of all individuals and groups, within Galian
society.” There are not two distinct issues—tweiasts that must be balanced against each otls¢éeath
there is a single but complex question about tltegeition that is owed the individual by the larger
community.
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Finally, this understanding of freedom of expressiod constitutional
adjudication has some implications for the debdteut the legitimacy of
judicial review. Most modern defences of judiciew regard constitutional
rights as basic conditions of individual autonomyitizenship that should be
protected from the give and take of ordinary pefee-based politics. Because
it is insulated from direct political pressure, tbeurt can serve as a “forum of
principle,” a place where issues of principle osibavalue can be debated and
resolved. However, if constitutional rights protemimething more than
individual liberty, if they protect the individual'connection or relationship
with others, and are about the realization ofwéliin community, judgments
about their scope and limits may involve complexi@oand economic
considerations. | have argued that judgments albat value/harm of
expression must look to the social and economiditions of the community.
On this account of right€harter adjudication does not involve the resolution
of discrete and abstract questions of principleg #tand outside ordinary
politics above the messy world of social and ecdoauontest.

Once we see rights adjudication as political (apoeding to, and
dealing with, the social and economic conditionsa@hmunity life), we can
understand the motivation behind recent defencepiditial review that
emphasize the Court’s “dialogue” with the electehiches of government, and
point to the flexibility of judicial review and tHeeway it gives legislatures to
pursue their goals.In contrast to the “forum of principle” defencehiah
emphasizes the distinction between the Court’s asl@djudicator of basic
values and the legislature’s role as the maximizgreferences, the dialogical
defence rests on a recognition that what courteapnot be so very different
from what legislatures do. Because rights issuescamplex and open to a
range of reasonable responses, which courts mdyiificult to evaluate, the
legitimacy of the judicial role depends on courts always acting with final
authority on these issues.

% See Peter W. Hogg & Allison A. Bushell, “Tiarter Dialogue Between Courts and Legislatures”
(1997) 35 Osgoode Hall L.J. 75 and Kent Roafie Supreme Court on Trial: Judicial Activism or
Democratic Dialogue (Toronto: Irwin Law, 2001).



