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Itis by eliciting confessions in the courtroonmeihallowing certain things to count as reasonable
and certain things to count as unjust, that lavefions as a form of power/knowledge. But rape
law only allows certain kinds of stories to coustrapes ... . The legal process structures the
violence of rape not only by retrospectively id&nitig certain acts as violent and others as
“normal”; it also forces women to redefine what Wsignificant” about their experience in order
to testify successfully, and often enhances theesei violation and self-doubt begun by the
physical rapé.

The very possibility that a sexual assault complaiiis personal records

could be disclosed to the accused creates a nevenalility for all of those
seeking legal redress for sexual violation. A caim@nt’s story must meet high
standards of consistency and coherence to resisteghiniques of credibility
probing used to seek access to confidential recttds article will explore the
current state of Canadian law concerning productiod disclosure in the
context of sexual assault trials. This case stutyeflect upon the implications

1 Laura Hengehold, “An Immodest Proposal: Foucatysterization, and the ‘Second Rape™ (1994)

9 Hypatia 88 at 95 [Hengehold, “Immodest”].
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of theCanadian Charter of Rights and Freeddifts Canadian sexual assault
law and jurisprudence.

The quest for access to complainants’ recordkeydeature of post-
Chartersexual assault law. In 1992, after the Supremet@dCanada struck
the rape shield lawthe federal government re-enacted restrictionseoal
history evidence—albeit in a weakened form—in adaace with the
majority’s insistence on scope for judicial dis@at’ In R. v.Darrach,® these
restrictions were upheld against a legal rightdlehge. The 1992 reform also
enacted a statutory definition of consent as valynagreemerftenumerated
situations of forced submission that do not coufsitconsent,limited the
defence of mistaken belief in consent, as welegsiring that the accused take
“reasonable steps” to ensure conddntR. v. Ewanchukthe Supreme Court

2 Part | of theConstitution Act, 1982%eing Schedule B to tHéanada Act 1982U.K.), 1982, c. 11
[Chartex.

3R.v. Seaboye[1991] 2 S.C.R. 577.

4 SeeCriminal CodeR.S.C. 1985, c. C-46, s. 2%@r[minal Codé. This section prohibits the admission
of sexual history evidence solely for the purposshmwing that the complainant was more likely &vé
consented or is less worthy of belief. It alsouiegs that the evidence must be relevant to areigsioe
proved at trial and that it must have significardhative value that is not “outweighed by the dangfe
prejudice to the proper administration of justicdt"further mandates that in determining relevaand
probative value, the judge must consider such fa@s: the accused’s right to make full answerdafence;
society’s interest in the reporting of crime; thgbrtance of eliminating any discriminatory belefbias
from the fact-finding process; the risk that thedewmce will arouse the jury’s sentiments of prepedi
sympathy or hostility; the possible prejudice te tomplainant’s privacy and dignity; and the righall
persons to personal security and to protectionbemefit of the law.

5 [2000] 2 S.C.R. 443. For a feminist commentary,J@ene Benedet, “Legal Rights in the Supreme
Court of Canada in 2000: Seeing the ‘Big Pictuf@001) 14 Sup. Ct. L. Rev. 97.

6 Consent is defined as “the voluntary agreemetti@tomplainant to engage in the sexual activity in
question”: se€riminal Code, supraote 4, s. 273.1(1).

! Criminal Code supranote 4, s. 273.1(2):

(2) Where no consent obtainedo consent is obtained, for the purposes of ses@di, 272 and 273,
where

(a) the agreement is expressed by the words orucbiod a person other than the complainant;

(b) the complainant is incapable of consentindhdctivity;

(c) the accused induces the complainant to engeie iactivity by abusing a position of trust, powe
or authority;

(d) the complainant expresses, by words or condueick of agreement to engage in the activity; or

(e) the complainant, having consented to engaggxinal activity, expresses by words or conduetia |
of agreement to continue to engage in the activity.

8 Criminal Code, supraote 4, s. 273.2:
It is not a defence to a charge under section 272, or 273 that the accused believed that the
complainant consented to the activity that fornesghbject-matter of the charge, where
(a) the accused's belief arose from the accused’s
(i) self-induced intoxication, or
(ii) recklessness or wilful blindness; or



254 OSGOODE HALL LAW JOURNAL [vOL.40,NOS 3& 4

elaborated on the meaning of consent, ruled agtiestiefence of implied

consent supported by the lower court, and emphdglzt the “reasonable
steps” analysis is a central part of the test fiztatien belief. These statutory
provisions, as well as their recent interpretatigthe Court, appear to indicate
a new era in the constitutional interpretation @fusal assault: one in which
there is greater respect for the dignity of comaats, as well as a much firmer
judicial recognition of the feminist-inspired intace that “no means no.”
Nevertheless, as Susan Estrich has cogently arthesttpnic consequence of
greater legal appreciation of culpability for selxaggression has been a
heightened focus by the defence on destroyingrédilulity of complainants:

Precisely because itis all butimpossible thegs ttaargue successfully that no means yes, or that
men are privileged to have sex with crying womarthat even stupidity as to consent should
serve as a defence, men charged with rape, and Wios defend them, have few options but to
argue the incredibility of the woman victith.

Probing complainants’ private records for evideoidaconsistency in
order to create the appearance of faulty memoniek raotives to lie has
provided the key mechanism of attacking complaimamtCanada since the
1990s. This tactic functions as a kind of end mouad legislative barriers to
sexual history evidence and statutory restrictiomghe defence of mistaken
belief*

While the quest for access to records has assumedlevated
importance during the po&harterera, it is also an area of sexual assault law
that exemplifies some of the critical implicatioak a constitutional rights
regime for dealing with the problem of sexualizedrcion. These implications
include the legal privileging of defendants’ rightee erosion of protections for
complainants, and the complex dance between thisldages and the
courts—set within a discursive context where righlaims obscure the
complexities of sexualized violence. | will argumat through an analysis of
production and disclosure we can observe the emldasway of a liberal
legalistic discourse of rape; one in which a scaial political analysis of sexual
violence is being displaced.

(b) the accused did not take reasonable stepse icitcumstances known to the accused at the time,
ascertain that the complainant was consenting.

o [1999] 1 S.C.R. 330. See Renu Mandhane, “Efficyear Autonomy?: Economic and Feminist Legal
Theory in the Context of Sexual Assault” (2001) I UFac. L. Revl73.

10 Susan Estrich, “Palm Beach Stories” (1992) 11 RaRhil. 5 at 14.

1 Karen Busby, “Discriminatory Uses of Personal Rdsoin Sexual Violence Cases” (1997) 9
C.J.W.L. 148. See also Women'’s Legal Education/ctibn Fund (LEAF)Submissions to the Standing
Committee on Justice and Legal Affairs Review b{B#6 (1997) at 11.
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l. ACCESS TO COMPLAINANTS’ RECORDS: OVERVIEW AND
ARGUMENTS

In 1999, the Supreme Court decided. Mills*?a case that considered
a constitutional challenge to the federal goverrtrselegislative scheme
governing access to sexual assault complainantdidamtial recordsBill C-
46" sought to restrict access to private records ancerisure that the
defendants’ legal rights were balanced againsethmlity and privacy rights
of complainants. Emerging out of a series of cdasiohs with women'’s
groups, anti-rape activists, and defence couBdelZ-46 added section 278 to
the Criminal Code Section 278 made a number of rationales for dssok
insufficient and gave judges guidance on the kividtactors to consider in
applications, including complainants’ equality tigland society’s interest in
reporting sexual assault. Welcomed by feministiefermers and condemned
by defence counsel, this legislation was intendedplace the common law test
for disclosure established by the Supreme Cour®8% withR. v. O’Connor*

In upholding section 278 in its entirety, thidls decision, with eight
judges in the majority and one in dissent, couldieaved as a feminist legal
victory. But theMills decision is riddled with ambiguities, giving rige a
situation in which complainants remain vulneraldedisclosure, albeit in
different ways than under ti@Connorregime. There has been a great deal of
debate about the meaning\ils, with many legal analysts suggesting that the
decision erodes the accused's legal rights and momiges constitutional
standards to the supremacy of parliament part, this article engages with this
debate. | argue that the decision itself is comttady. On the one handjills
gestures to complainants’ rights and establishieeeahold test for production
that would seem to work against speculative defeageests. On the other
hand, however, the decision can be read as creatiimgerpretation of section
278 that privileges defendants’ rights and undeesithe protections that the
legislative regime sough to ereét.

The meaning ofMills, however, cannot be settled through an

12119991 3 5.C.R. 668Mills].

13BiII C-46, An Act to amend the Criminal Code (productionesfards in sexual offence proceedings)
2d Sess., 35Parl. 1997 (assented to 25 April 1997), S.C. 18930 Bill C-46].

1411995 4 5.C.R. 411G"Connoi.

15 See Jamie Cameron, “Dialogue and HierarctGtiarterinterpretation: A Comment dR v. Mills”
(2001) 38 Alta. L. Rev. 1051 at 1051.

16 See Steve Coughlan, “Complainants’ Records Afils: Same As it Ever Was” (2000) 33 Const.
Rev. (5th) 300. See also Lise Gotell, “Colonizafidmough Disclosure: Confidential Records, Sexusaault
Complainants and Canadian Law” (2001) 10 Soc. & IStgd. 315.
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interrogation of the decision and an analysi8idifC-46. A narrow doctrinal
focus on Supreme Court decisions is a troublingufeaof muchCharter
scholarship in the area of sexual assault'favihis article will attempt to go
beyond the speculation that is often a feature wir&me Court-centred
approaches by examining how tliflls decision has influenced lower court
interpretations. This is the context in which tiecbbsure regime is applied and
given meaning. Itis also where the consequendddlsf ambiguous balancing
of defendants’ and complainants’ rights has beereryi divergent
interpretations, impacting in concrete ways on wored children who bring
forward sexual assault complaints. The impact ef diecision, in the end,
depends on the strategies adopted by defence dduredation to the judicially
elaborated test for access, the interpretationsngte this test by trial and
appellate judges, and the manner in which this afdaw has worked to
discursively construct the “good rape victim” imew guise.

This article examines the padlitls case law on access to complainants
records. In all, | have examined thirty-seven taald appellate decisions
concerning access to complainants’ private rec(gds Appendix A). Upon
comparison with complainants’ experiences underGt@onnor test, recent
case law suggests a reduced likelihood of prodactind disclosure, flowing
fromMills’ insistence on an evidentiary basis for defencertisas of the likely
relevance of confidential records. Nevertheless) efien woven through the
courts’ refusals to grant access to complainartrds are narrow and highly
individualistic analyses of the potential consea@snof records disclosure.
Focused almost myopically on privacy rights, tihésriing denies the structural
and systemic nature of sexual violence, containiogen’s words about their
experiences within a rigidly demarcated and dejpaiéd personal space.
Decisions to intrude upon this personal space se@imge upon memory, upon
assertions about the disordered and hystericabctaarof complainants, and
upon the almost ubiquitous defence claim that wosnand children’s stories
of assault have been suggested and manipulatese Heeisions are grounded
in and legitimized by a conception of fair triajis that gives wide scope for
rigorous credibility testing of complainants. ThespCharterdiscourse of fair
trial rights empowers new and multiple assertidmsu the inherently suspect
claims of the sexual assault victim. The resutbiglepict the sexual assault
complainant as the irrational, incredible, and ésistl other of the rational
legal subject. This article demonstrates that cainphts remain vulnerable to
disclosure posMills and that the battle over confidential records iema
critical site of struggle in sexual assault law.

1 Karen Busby's study of the pidills case law is an important exception. See Karen WBu3ihird
Party Records Cases SirRev. O'Connor’ (2000) 27 Man. L.J. 355.
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II.  LIBERAL LEGALISM AND SEXUAL ASSAULT

The predominant understanding of sexual violencaimed in the
shadow of legal discourse, a discourse that deitivéegitimation from its own
self-privileging as the arbiter of “truth” and tlemultaneous negation of
oppositional discoursé8.The legal discourse of rape is based upon rigid
binaries: consent/coercion, rape/normal heterosatipnal/irrational, and
guilty/innocent. Through this binary logic, rapedsfined against “normal
heterosex.” Women’s and children’s claims are ofteandered
incomprehensible and the dynamics of coercive digxume obscured. The
Canadian experience of records disclosure revealitiaal mechanism by
which claims of sexual coercion have been disgedlifDissonant narratives
have been subordinated to the “tyranny of the Bihdhrough records
disclosuré? In turn, the productive possibilities for creatihgterogeneous
“alternative” knowledges outside the straightjackétliberal legalism are
eclipsed as the trial becomes the central metafoihacknowledging sexual
violation.

This article explores the rape trial and the spedifnamics of records
disclosure from a Foucauldian perspective, as aigisary matrix with
constitutive effects. As Michel Foucault emphasjzéte repressive and
coercive functions of law need to be downplayeéaivour of an analysis of
law’s constructive functions as discipline, surkagite, and normalizatiofi.
This approach is one that highlights the discursffects of sexual assault
law—the criteria by which authoritative pronouncertseare separated from
“hysteria’—and, in this process, gendered subjés; adequate rationality,
and definitions of violence are created and reaédf* It is not simply that the
penetration of complainants’ records is based ugpe myths; for example, the
mendacious woman and the deluded complainant. ihsgead that the
mechanism of disclosure and the cases in this @frésav actively work to
demarcate the category of the “good rape victingplete with scripted
expectations about what she will and will not dist jas they work to construct
the very meaning of sexual assault.

In many ways, the sexual assault trial represenengral act in what

18 Carol SmartFeminism and the Power of LaiMew York: Routledge, 1989) at 11.

19This is Anne Edwards’ concept. See Anne Edwar@snitler and Sexuality in the Social Construction
of Rape and Consensual Sex: A Study of Proces®atmbme in Six Recent Rape Trials” in Janet Holland
& Lisa Adkins, eds.Sex, Sensibility and the Gendered B@dgw York: St. Martin’s Press, 1996) at 178.

20 Annie Bunting, “Feminism, Foucault, and Law as BoWnowledge” (1992) 30 Alta. L. Rev. 829
at 838.

2 Hengehold, “Immodest’supranote 1 at 88, 94.
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Judith Butler refers to as the performativity ohder? Through it, we can
observe the endless repetition of heteronormats/kgy scripts: the assertion
and reassertion of an active, uncontrollable maeality and a passive female
sexuality; the incredibility of sexual coercion;datie construction of women
(and children) as more emotional, less rational,lass reliable than mé#in
contrast to the feminist insistence on the strattmd systemic nature of sexual
coercion, the liberal legalistic construction ismised on a conception of rape
as a discrete and isolated incident—as a violeatadencident and a matter of
individual deviance. Constructed as a crime, thaality” of rape (that is,
whether or not a set of events can properly beda#ipe) can only be discerned
through the rigorous application of legal methochroigh a careful
consideration of all “relevant” evidence and thrbu@n adversarial
confrontation between the accused/defence att@neéyhe crown prosecutor,
it is assumed that judges will be able to arrivéhat“truth” of the matter at
hand—a determination of the guilt or innocence i ticcused beyond a
reasonable doubt. This “truth” is empowered by rt@nner in which law is
viewed as akin to Western science, capable of hieggaeality through
disciplined, “objective,” and “impartial” considdian of legally relevant facts.
The rape trial, as the stage of this discursivg,jkkes the form of an
abstracted exercise of logic unrelated to the comtesexual interactions and
to the complainant’s own account of her violatfoithe courtroom scene and
the language of law create the image of law asratipg out the “truth” from
the hysteria of the victim. Prosecutors and thenlef act as custodians of this
order and are resistant to any form of dialogu¢ att@mpts to make sense of
the sexual violence that does not fit legal modétguilt or innocencé: Kristin
Bumiller contends that survivors’ discourse excedegal discourse in
important ways, reflecting a non-legal conceptibrape that describes feelings
of violation and is not bound to the nature oféle&”® Sexual violation results
in a painful disruption of bodily integrity and alsubjectivity, producing
ambiguities that need to be negotiated and artiedfa In law, however, a

22.]udith Butler,Bodies That Matte(New York: Routledge, 1993) at 12-16.
23 Carol SmartLaw, Crime and Sexualiff.ondon: Sage Publications, 1995) at 84.

24T. Brettel Dawson, “Sexual Assault Law and thet Baxual Conduct of the Primary Witness: The
Construction of Relevance” (1986-1988) 2 C.J.W10 at 316.

2 Kristin Bumiller, “Fallen Angels: The Representatiof Violence Against Women in Legal Culture”
(1990) 18 Int'l J. Soc. L. 125 at 138 [Bumiller,aFen].

26 Kristin Bumiller, “Rape As A Legal Symbol: An Essan Sexual Violence and Racism” (1987-1988)
42 U. Miami L. Rev. 75 at 82.

21 Laura Hengehold, “Remapping the Event: Instituaiddiscourses and the Trauma of Rape” (2000)
26 Signs 189 at 196 [Hengehold, “Remapping”].
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survivor is unable to speak from her own terraihe‘ambiguity and uncertainty
in her accounts of violent sexual experiences apgapriated in a field of
language that interprets these responses as séif-do’® The imperatives of
proof beyond a reasonable doubt often demand rharegt victim can provide,
requiring perfect consistency in the tellifig.Through constitutionally
entrenched safeguards that ensure that individtiaees can only be held
accountable for actions that fall within clearlyntgrcated parameters, legal
discourse acts as a metaphorical sieve, strainibgamplexity and political
and social content from the stories of survivBrés Laura Hengehold
contends, the rape trial contributes to the “hystgion” of women by
producing complainants’ confessions in order to diestrate their lack of self-
knowledge. According to Hengehold, the rape trigirfforces a discursive
formation in which women are made to appear lesem@mt than men from
whom they are differentiated by their status asimis.”** The rape trial gives
sexual violence a public form, while at the sameetiinscribing it within a
discourse in which women are forced to presentnagléquate, hysterical
subjectivity.

The mechanism of records disclosure is a centrakecoporary
enactment of this process of hysterization. Estnefiting in the American
context and Wendy Larcombe, writing in the Australcontext, both point to
an escalation in the defence’s use of women’s ailimg and other records that
parallels the Canadian experiefdtés in Canada, this defence tactic has
coincided with the enactment of rape shield laves ttose off the possibilities
of discrediting a complainant through the tradiibmethod of sexualizing her.
As law invades the extra-legal settings where woarahchildren have been
able to express their experiences of sexualizedenie, sexual assault
complainants have to be prepared to endure an cegeated level of scrutiny
to secure a convictioti.In this process, boundaries of interiority aredstesd,
re-enacting the violation of the physical rape wih assault on the
complainants’ subjective sense of self. As Larcolimsésts, this mechanism
provides a potent means for destabilizing and dditing complainants’

28 Bumiller, “Fallen”,supranote 25 at 141.

29 Estrich,supranote 10 at 27-28.

80 Hengehold, “Remappingsupranote 27 at 197.
sl Hengehold, “Immodestsupranote 1 at 89.

82 Estrich,supranote 10 at 17. See also Wendy Larcombe, “The Hdé&etim v. Successful Rape
Complainants: Not What You Might Expect” (2002) B&m. Legal Stud. 131 at 136-37.

33 Larcombejbid. at 136.



260 OSGOODE HALL LAW JOURNAL [vOL.40,NOS 3& 4

claims?* Like sexual history evidence, information gathefien records is
used to create a distinction between the complaach the “ideal victim.” If
once the ideal victim was characterized by hertitiyasnd sexual morality, the
new ideal victim is consistent, rational, self-didined, and blameless.
Evidence gained from records can discredit a coimgtd’s story “by exposing
and attaching adverse inferences to any inconsigteany undesirable fact,
even anything surprising or unexpected about hand this is used to
orchestrate a gap between the complainant’s clamtishe characteristics of the
ideal rape victin?® Through a dissection of case law, we can obsdree t
contours of this distinction—a distinction that eges from and is legitimized
by theCharterrights claims mounted by the defence.

lll.  THE SHAPING OFBILL C-46

Access to confidential records was not framedaatitutional rights
claim until the early 1990s when defence counsegabheto employ the
Charter's fair trial guaranteééas an inviolable rationale for disclosure. In the
Supreme Court'®’Connordecision® with five judges in the majority and four
in dissent, credence was lent to these claimgjebtsion established a test for
production and disclosure that ushered in a peofodide open access to
complainants’ records. As many analysts have arghedwo-stage test rested
on a presumption of thae factorelevance of third party recoréfSAt the first
stage, the defence must demonstrate the “likelgvesice” defined as “a
reasonable possibility that the information is tadily probative to an issue at
trial or the competence of a witness to testfitfere the Court cautioned that
the accused’s burden should not be “onerBuasiid the decision expressly
excluded any consideration of complainants’ riglithe records pass the first

3% 1bid. at 137.
3% bid. at 144.
3 bid. at 137.

87 The fair trial guarantees are found in sectiorsd 11(d) of th&Charter, supranote 2. Section 7
reads, “Everyone has the right to life, liberty aedurity of the person and the right not to beigled thereof
exceptin accordance with the principles of fundatalgustice.” Subsection 11(d) of thdarterreads, “Any
person charged with an offence has the right faresumed innocent until proven guilty accordingate in
a fair and public hearing by an independent anchntrgd tribunal.”

38 SeeO’Connor, supranote 14.

39 Bruce Feldthusen, “Access to the Private Therapd&ecords of Sexual Assault Complainants”
(1996) 75 Can. Bar Re®%37 at 551. See also Gotaypranote 16 at 323.

40 O’Connor, supranote 14 at 436.
L 1bid. at 437.
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stage of production, they were to be releaseddadribl judge to determine
whether they should be disclosed to the accusexoitly at this second stage,
the majority argued, that the privacy interesthefcomplainant and the record
holder are to be considered. The test was skewfeddmur of production on the
basis of the accused’s right to make full answer@afence. The judge was to
weigh the “salutary and deleterious effects ... datbrmine whether a non-
production order would constitute a reasonabletliom the ability of the
accused to make full answer and deferfée.”

Itis now becoming increasingly clear that undex@Connorregime,
the likely relevance test functioned as a virtughén door” through which
judges were invited into the realm of the complataspersonal record$ This
invasion, in turn, was justified by and rooted icosmception of fair trial rights
by which the accused was viewed as being constitalfy entitled to all
exculpatory evidence. Of thirty-five disclosure hggtions made in this period,
records were ruled likely relevant in twenty-foases™ The very predictability
of applications during the period between@i€onnordecision andill C-46,
as well as the tendency for trial judges to releaserds to the accused (in 60
per cerft to 75 per cefit of cases during this period), confirms the endurin
salience of rape myths and their power to influetttese who have the
authority to determine the legal “truth” of sexwasault. The effect of the
O’Connordecision on the law’s processing of sexual violattlaims was to
radically shrink the category of who is rapablestjas it expanded the
possibilities of demonstrating consent. Always rdgd with suspicion,
allegations of sexual assault became even moreesuss confidential
information came to be used to attack the credjbidif complainants. Women,
particularly those most vulnerable to assault, veceeasingly cast into the
category of unrapable. Extensively documented wgimehuding women with
mental health histories, immigrant women, aborigi@men, childhood assault
survivors, foster children, and women with disdlei$ were especially

42 \bid. at 441-42.

43 According to the Attorney General of Canada, ttet §tage of th€'Connortest became an “as of
right” procedure in which it was presumed that rdsshould be made available iocamerareview.Mills,
supranote 12 (Factum of the Attorney General of Canada).

44 Busby,supranote 17 at 383. See albtills, supranote 12 (Factum of the Appellant at para. 16).

45 Busby found that in 67 per cent of cases thatguhfee threshold for production, records or pogion
thereof were released to the accused: see Bimbtyat 384.

46A 1998 survey of clients of sexual assault centep®rts that women'’s confidential records were
released in almost 75 per cent of cases in whiel there requested. See Tina Hatt@urvey of Sexual
Assault Survivors: Report to Participan®ttawa: Department of Justice, 2000) at 13, @nlidanadian
Association of Sexual Assault Centres <http://wvasac.cal/issues/survey.htm>.
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vulnerable to records applicatiotisThe release of therapy or psychiatric files
implies that female complainants are inherentlyeliable and that the usual
methods for testing credibility are insufficient ®exual assault trials.
Significantly, it was counselling records that werast frequently sought when
disclosure applications were made ur@&€onnor's liberal regime of acces$s.
There is strong evidence that, during this perodyplainants were faced with
an impossible choice—report and do not seek thesajplp not report?

It is a mistake to viewill C-46 as simply a response to tieéConnor
decision. Legislation that would seek to restrice twidespread use of
confidential records in sexual assault trials hadum to take shape in the
federal Department of Justice long before the sdled the Supreme Court’s
decision. In a series of consultations beginnintgia4, crisis workers and anti-
violence activists brought the issue to the attentif the federal government
and elaborated on the significant negative implicest this practice had on
their ability to act as effective advocates of sdlyuassaulted women and
children® Activists cited countless examples of centers mweby subpoenas
for records (one center faced forty subpoenas) leihl fees eating up their
restricted budgets and workers forced to spend thys in the halls of
courthouses, rather than helping assaulted womBased on the claim that
records applications always introduce rape myttwslggal deliberations and,
therefore, cannot be in the interests of justioe position that was consistently
put forward in these consultations was “no recoms, time.” Activists
demanded that the government act immediately toeadda crisis situation by

4 Marilyn T. MacCrimmon & Christine Boyle, “Equalityrairness And Relevance: Disclosure of
Therapists Records in Sexual Assault Trials” inilarT. MacCrimmon & Monique Ouellette, edBiltering
and Analyzing Evidence in an Age of Diver§iytawa: Canadian Institute for the Administrataidustice,
1993) at 81.

48 Hattem,supranote 46 at 12.

49 The Hattem study revealed that concern over thsipility of record disclosure was a major reason
for not reporting: “women said that they were utiwg to risk being re-victimized by ‘being put urrde
microscope during the trial'... 'ibid. at 10. The Attorney General of Canada, the Appgtliand several
interveners inMills also provided evidence for this claim in their sugsions to the Supreme CoBtpra
note 43 at para. 2Mills, supranote 44 at paras.126-24ills, supranote 12 (Factum of the Canadian Mental
Health Association and Factum of the LEAF). Fingiiya study undertaken by doctors working at teu@l
Assault Service at Vancouver General Hospitalriérted that the rate of police reporting dedistadily
between 1993 and 1997. While the authors makenkhd&tween this decline and the escalation of sstak
disclosure requests, the coincidence is suggeSeeMargaret MacGregeral.,, “Why Don’t More Women
Report Sexual Assault to the Police?” (2000) 168.G4ed. Assoc. J. 659.

50 Department of Justic€onsultation: Access to Complainant’'s Recqi®tsmmary of Consultations)
(Ottawa: Department of Justice, 1996) at 1 [Depantinof Justice, “Access”]. This document provides a
summary of all consultations that had taken plataazess to confidential records.

o1 Department of Justic&€onsultation on Violence Against Worm{@itawa: Department of Justice,
1995) at 51-69 [Department of Justice, “Violence”].
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legislating the irrelevance and statutory priviledeonfidential records.

In Mills, the Supreme Court used the fact of consultaisissipport for
the decision to uphold legislation that departeamfithe O’'Connor regime,
arguing that “it was open to Parliament to give tvaight it saw fit to the
evidence presented at the consultatich3amie Cameron, in her critique of the
decision, argues that the mere presence of cotisulshould not be allowed
to save a “clear” breach of the legal rights primris of Charter>® But she
grounds this argument in misrepresentation: Cameconstructs the
consultation process that led to the introductibBith C-46 as narrow, slanted
in favour of anti-rape activists, and confinedhe tegislative process directly
preceding the bift! This picture of the federal government as somehow
“captured” by feminist advocates quite simply ige@the record. In a sense,
Bill C-46 can be viewed as a governmental response to fethiibying. Yet
once the federal Department of Justice had conitself to addressing the
issue, it undertook ten separate consultationsafarrteen-month period, that
included crisis workers, anti-rape activists, croattorneys, defence lawyers,
and academics.

While Canadian feminist groups and service prowdeave been
among the legislation’s strongest defenders,dtugial to recognize that any
regime for disclosure represented a departure fhenpreferred instrument of
statutory privilege. Moreover, the agenda of festiand anti-rape groups in the
consultations had extended far beyond criminal fteferm and enhanced
protections for complainants. During successivetings, activists embraced
a coherent and agreed-upon position to frame t@irands; this position is
articulated in the docume®® Federal Steps to End Violence Against Wothen
This agenda contested the narrow focus on the maimistice system, framed
sexualized coercion as a systemic problem rootegtivlered and racialized
inequalities, and demanded state action on a nuofifirents—including social
policy, public education, and, crucially, the pign of a stable funding base
for independent, women-controlled front line walrkreading the transcripts
of these consultations, one is immediately struchdawv cabinet ministers and
their officials sought to channel this broad ageimta a much narrower

52 Mills, supranote 12 at 745.

o3 Supranote 15 at 1061-62.

* Ibid.

55 Department of Justice, “Accessypranote 50 at 1-2.

56Canadian Association of Sexual Assault Ceng@§,ederal Steps to End to Violence Against Women
(Ontario: National Action Committee on the Stattidmmen, 1993), online: Canadian Association ofizéx
Assault Centres Homepaghttp://www.casac.ca/99steps/99steps.htm>
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emphasis on criminal law reforthMoreover, initiatives in criminal law reform,
and, in particular, the federal government’'s effdd respond to the chaos
surrounding defence requests for confidential sawere consistently framed
as being strictly bound by what the legal rightsvisions of theChartercould
and could not allow. In this way, as predicted htias such as Judy Fudge in
the late 1980s, the politics and discourse ofCharteris not confined to the
courts but invades the legislative forum. As stigiad in an early analysis of
the implications of th€harterfor sexual violence, rather than focusing on how
best to respond to the pervasive problem of sezelioercion, political debate
is increasingly cast in terms of competing constital rights. In this way,
“inconvenient demands” can be swept away by invpkieCharter.*®

The introduction of Bill C-46 was perfectly consistent with
governmental efforts to address the complex prolaEcoercive sexuality and
gender violence through the criminal justice systerhile simultaneously
avoiding concrete and empowering social policy oasgs. Over the past
decade and a half, the Canadian women’s movemeridme to loggerheads
with governments intent on dismantling the vestigkthe welfare state; yet
legislative initiatives designed to combat violenagainst women have
proliferated during this very same periddn response to successive court
decisions that have undermined protections for daimg@nts in sexual assault
trials, recent federal governments have undertakearies of “progressive”
sexual assault law reforms, of whiBlil C-46 is the most recent example. It
may be tempting to interpret this exchange betvosemts and legislatures as
the dance of “progressive” politics versus “regiessliberal legalism or as
Cameron does, as evidence of feminist politicauarice?®® Yet, as | have
emphasized elsewhere, while appreciating the ldad#dted objectives of these
criminal law reforms, it is at the same time crilgianportant to pay attention
to their form and underlying thrust. Feminist claimgarding the structural and

57This was evident in the 1995 Violence Against Womensultation when Sheila Finestone, Minister
for the Status of Women, stated that funding autsnti-violence work and social programs were dsalt
of neo-liberal imperatives and the Internationaiidtary Fund. Quickly following this comment, whiehs
resisted and debated by activists who insisteckttding violence against women meant addressingantam
equality, Department of Justice officials and cabministers sought to return the discussion tergabund,
drafting legislation to address sexual assault ¢amgnts’ records. See Department of Justice, ‘@fiok”,
supranote 51 at 26.

58Judy Fudge, “The Effect of Entrenching a Bill agRts upon Political Discourse: Feminist Demands
and Sexual Violence in Canada” (1989) 17 Int'lSdc. L. 445 at 459.

59 Lise Gotell, “A Critical Look at State Discourse &/iolence against Women’: Some Implications
for Feminist Politics and Women's Citizenship” irakbn Tremblay & Caroline Andrew, edé/pomen and
Political Representation in Canad@ttawa: University of Ottawa Press, 1998) at @btEll, “State
Discourse”].

60 Cameronsupranote 15 at 1063.
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systemic character of sexual violence have betardil through a discourse
emphasizing criminal responsibility and retributfén

Itis clear thaBill C-46 did represent a considered legislative effort to
forestall the routine legal invasions of complaitsaprivate records that had
become common under tlConnorregime. In this sense, the bill could be
seen as a kind of prophylactic, seeking to rednger(ot eliminate) disclosure,
through a mechanism that balanced the accuseda teghts against the
complainant’s equality and privacy rights and stadieoncerns. In a number of
ways, theCriminal Coderevisions resulting from this legislative reform
significantly altered the common law regime estdi#d by the Supreme Court
in O’Connor.

Bill C-46 defined the scope of records subject to its gprictedures
extremely broadly as “any form of record that camggersonal information for
which there is a reasonable expectation of priva€yBy requiring that
applications be made only to the trial juddgll C-46 sought to prevent
disclosure requests from being used at the predingimquiry as a means of
intimidating the complainant—the “whack the comp#ait strategy” that had
been widely deployed by defence counsel in thell@89s and early 19965.
Bill C-46 reflects the thrust of the minority’s decision @Connor by
establishing a much more rigorous test for disaiasat the first stage, a
written application must specify how the recorchi only likely relevant
(defined expressly in relation to “an issue atltdathe competence of the
witness to testify”) but also how production is tessary in the interests of
justice.®*Here, the legislation listed a number of assestiarhich are, on their
own, insufficient to meet the criteria of likelylegance. These include: the
existence of the record; that the record may conior inconsistent
statements; that the record may relate to thehibtiaof the withess because
she has received therapy; that the record may Iretlesr allegations of sexual
abuse; and that the record relates to sexual répufa In this way, the
government sought to prevent speculative requestdi$closure or “fishing

61 Gotell, “State Discourse’§upranote 59.

62 Criminal Code supranote 4.Section 278.1 lists protected records: “ ... withlimiting the
generality of the foregoing, medical, psychiattlerapeutic, counselling, education, employmenitdch
welfare, adoption and social services records gmalgournals and diaries, and records containarggnal
information the production or disclosure of whistprotected by any other Act of Parliament or ajprcial
legislature, but does not include records madegoygns responsible for the investigation or prosecwf
the offence.”

53 1bid., ss. 278.2(1), 278.2(2).
5% bid., ss. 278.3(3), 278.5(1).
5 hid., s. 278.3(4).
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expeditions” based upon unsupported allegatibns.

Crucial among the chang@dl C-46 ushered in was the requirement
that a wider set of concerns be weighed beforerdscoan be released to the
trial judge; specifically, “the salutary and deldes effects of the
determination on the accused’s right to make fudkeer and defence and on the
right to privacy and the equality of the complaihanand any other person to
whom the record relate$”In contrast to th©’Connordecision’s privileging
of the defendants’ rightsBill C-46 directed the trial judge to take into
consideration seven factors prior to viewing thquested records. These
include: the necessity for full answer and defetioe;probative value of the
record; the extent of the reasonable expectatigorighcy; the influence of
discriminatory myths; the rights of privacy; thesgrity of the trial process; and
society’s interest in the reporting of sexual offes and the obtaining of
treatment by complainantélIf records pass this first stage, these sameracto
are to guide the judge in deciding whether the damnts or edited portions are
to be turned over to the accuséd.

The objective of section 278 of tiximinal Codeis to limit judicial
discretion and to require that fair trial rights bensidered in light of the
devastating implications of disclosure for compdaits. Yet the form of this
legislation stands as a telling example of the wayvhich Charter rights
discourse invades and overdetermines legislatioemss. It is not simply that
fair trial rights and the presumed requirementthefCharter constrained the
political response to disclosure, thereby foreclgshe possibility of legislating
statutory privilege. It is also that section 278erts into every disclosure
consideration the requirement of a kind of microstdutional adjudication.
While the provisions do attempt to direct a legahgideration of the social
consequences of disclosure (by recognizing theemrences of permitting
access for reporting rates, by considering theablge of ensuring counselling
for those who have experienced assault, and byatiog for the sway of rape
myths), by and large the balancing equation sigesé@ evaluation of needs,
harms, and interests, in favour of an abstract ideration of rights. The
primary focus of the test for likely relevance daddisclosure is framed and
limited by the consideration of fair trial rightbaxcused persons as well as the
privacy and equality rights of complainants. Andilehmost trial judges in
sexual assault cases will be very familiar with Hawtrial rights can be used

66 Heather J. Holmes, “An Analysis of Bill C-46: Prmtion of Records in Sexual Offence
Proceedings” (1997) 2 Can. Crim. L. Rev. 71 at 89.

67 Criminal Code supranote 4, s. 278.5(2).
8 1.
%9 bid., s. 278.7.
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to express the interests and needs of the accleedjudges have any
experience in pouring the concerns of complainamtts the containers of
constitutional privacy and equality rights. Theadigrse ofCharterrights and
its reframing of social and political questions rights contests becomes
indelibly marked on sexual assault law as the doestisclosure is constituted
as, first and foremost, a battle of rights.

IV. THE MILLS DECISION

No sooner was section 278 passed, than it wastitdizsally
challenged as a violation of the fair trial guaese® of theCharterand struck
down in at least two lower court decisioR&ecause of the considerable state
of uncertainty in the law, the Supreme Court agtedtbar an instant appeal of
the Alberta Court of Queen’s Bench decisiorRinv. Mills”* The exchange
between the courts and the legislature around $@ssault, such a marked
feature of the pogtharter landscape, has nowhere had more moves and
complexities than on the question of disclosureMilts, a legislative regime
that can be seen as a reply, yet not a responsthet@ommon law test
established by)’'Connor, is returned to the Supreme Court for constitwgtion
adjudication. Some political analysts charactetizd/ills ?decision upholding
section 278 as an indication of a new relationgifiponstitutional dialogue
between the judiciary and Parliaméhin upholding section 278, the majority
of the Supreme Court was harshly critical of theaphisticated constitutional
analysis undertaken in the lower court decisiompdy because the legislative
regime for disclosure crafted Bill C-46 departed fronO’Connor does not
inevitably lead to a finding of unconstitutionalitynstead, the majority
emphasized that the courts “do not hold a monopalythe protection and
promotion of rights and freedoms” and that, in #iygrg constitutional
standards, there may be a “range of permissiblenesy”

The Mills decision has been widely interpreted as a triurfggh
feminists and a defeat for defence counsel. Yetrtue thatMills simply
“upheld” section 278 is to ignore its profound agwity. Mills neither

70 Sections 278.1 to 278.9(1) of theiminal Code, supranote 4 were struck down iRR. v. B.J.M.,
[1997] A.J. No. 891 (Alta. Q.B.) (QL)R. v. Mills [1997] A.J. No. 1036 (Alta. Q.B.) (QL); and. v.
Boudreau[1998] O.J. No. 3526 (Ct. J. (Gen. Div.)) (QL). Téections were upheld R. v. Hurrie,[1997]
B.C.J. No. 2634 (B.C.S.C.) (QL) afd v. Regan;1998] N.S.J. No. 356 (N.S.S.C.) (QL).

L Mills, ibid.
72 ..
Mills, supranote 12.
3 Janet L. HieberCharter Conflicts(Montreal: McGill-Queen’s University Press, 20G2)116.
4 Mills, supranote 12 at 712.
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supplanted the Court’s decisiondConnor, nor did it “uphold” the legislative
regime that replaced th®'Connor standard. Instead, cloaked under the
language of legislative deference and the recagndf complainants’ interests
in the disclosure battle, is an interpretation eften 278 that significantly
erodes its meaning and intént.

Each gesture iNlills towards the recognition of complainants’ concerns
is simultaneously pushed forward and pulled bagkucially, the Court
indicated a move away from its previous myopic foou the accused versus
the state dyad as the only relevant constitutioglationship in sexual assault
law. In Mills, the Court recognized that defendants’ legal sghtist not be
allowed to distort the “truth-seeking” functiontbg trial process by employing
discriminatory myths about rape victims—includirg trelatively new rape
myth that seeking therapy is an indication of ustinorthiness® In fact, this
was the very first time that the Court invoked sk&ual equality guarantees of
theCharterin deciding a sexual assault case. As the majackypowledged, in
passingBill C-46, “... Parliament ... sought to recognize the prevalence of
sexual violence, ... to encourage the reporting cffients of sexual violence,
... to recognize the impact of the production of paed information on the
efficacy of treatment, and to reconcile fairnessdmplainants with the rights
of the accused’”

Yet the majority’s gestures to equality and to etadi concerns are
tempered by its framing of complainants’ claimstigh a narrow conception
of “privacy.” As the ruling emphasized, the disalos of confidential
information in the context of sexual assault trialsvitably infringes on the
privacy rights of the complainant, defined negdyiveere as the “interest in
being left alone by the staté&”Individuals have a right to control the
“dissemination of confidential informatior?’As the majority acknowledged,
in the particular context of therapeutic relatidpshprivacy is essential for trust
and, where confidentiality is threatened, so tothés complainant’s mental
integrity and security of the pers#hJnderpinning this discussion, however,
is a highly individualistic and atomistic undersdary of complainants’
concerns. These concerns are defined primarilgrimg of the right to “own
one’s stories.” This kind of analysis conceives ¢bheplainant as an isolated

s See Coughlarsupranote 16.
76Mi|ls, supranote 12at 719, 727, 741.
" Ibid. at 712.

"8 |bid. at 721-22.

9 Ibid. at 722.

80 |bid. at 723-24.
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individual, not caught up in a web of power relaships that influence her
ability to construct an authoritative version ofeats. In the majority’s
insistence that “every masif] has a right to keep his own sentimerffsfiere
is an implicit emphasis on containment and a réftsaacknowledge the
creative, communicative, and productive importaotepeaking about rape
outside the context of the courtroom.

Perhaps more concretely important to complainagkiag protection
of their records than judicial pronouncements aleguiality and privacy rights
was the majority’s interpretation of the meaning safosection 278.3(4).
Subsection 278.3(4) lists a number of myth-riddesedions, which, on their
own, are insufficient to meet the criteria of likeklevance. The Court argued
that this provision does not prevent defence cddrea relying on any one of
the listed assertions, but that in order to meetéist of likely relevance, mere
assertion is insufficient. Instead, there musttexievidentiary or informational
foundation to support the records’ likely relevartioea trial issue or to the
competence of a witness to testify; there mustdme specific evidence or
information that goes beyond general asseffiofihis insistence on an
evidentiary foundation could provide a strong harrito “fishing
expeditions"—speculative requests for records petido.

Yet, once again, this gesture in the directionashplainants is pulled
back by the majority’s virtual rewriting of the listative regime. Steve
Coughlan goes so far as to argue that “the Codritdibest to interpret the
legislation to conform to its earlier judgemenGiConnor.”®® As the majority
emphasized, where legislation is open to seversdiple interpretations, it is
incumbent upon the courts to interpret it in a ¢itmsonal mannef? This
allowed the majority to massage the test for d®ale laid out in the legislation
in such a way that fair trial rights once agaisusse a position of pre-
eminence. The ruling repeatedly stressed thatase@r8 retains judicial
discretion, positioning the final decision of likeelevance in the subjective
hands of the trial judge: “[the test] does not dappthe ultimate discretion of
the trial judge ... the trial judge is the ultimatbiter in deciding whether the
likely relevance threshold ... is méf”Even though subsection 278.5(2)
codified a list of considerations to frame the gs@l of likely relevance—in
this way seeking to limit judicial discretion—th&lls majority transforms these

81Millar v. Taylor (1769), 4 Burr. 2303 at 2379 (K.B.), citedilnd. at 722.
82 Mills, supranote 12 at 741.

83 Coughlansupranote 16 at 301.

84 Mills, supranote 12 at 690.

8 Ibid. at 742.
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criteria into a “checklist” of various factors whi€may come into play during
a judge’s deliberation®® The considerations enumerated in the legislation
include social concerns and objectives that extenbnd the framework of
competing constitutional rights, such as the inflee of “discriminatory
myths,” “society’s interest in reporting,” and enisg that victims receive
counselling. Through the majority’s slight of harscial considerations are
effectively reconstructed as optional concernstiiead not be used in reaching
decisions on production and disclosure. And, iro&enwhich arguably erodes
the very thrust of section 278, the majority irsibtat where there is any doubt
about the likely relevance of the records, theeiiasts of justice” require that
the trial judge must “take the next step in viewihg documents® In its
insistence that “in borderline cases, the judgeukh@rr on the side of
production,” theMills majority effectively redefines the purposive meanof
Bill C-46.2% Indeed as Justice Binnie recently opined for tkagonty in R.v.
Shearing®® “I cannot agree thaMills has shifted away from the primary
emphasis on the rights of the accused becadidls itself affirms the
primacy—in the last resort—of the requirement dfi trial to avoid the
wrongful conviction of the innocent.”

Itis clear that th#ills decision is, in the end, highly contradictory. For
now, the final Supreme Court pronouncement on dsstk regimes appears to
uphold legislation that differed from its own commiaw test but arguably
returns the law to a position that is much closehé Court’s original position.
The postMills landscape is highly conflictual, the site of adlless push and
pull between the colonizing impetus of legal digseuand the protection of
extra-legal discursive spaces where women cathtgl stories out from under
laws’ shadow. The contradictions inherent in ks decision give birth to
divergent, although linked, themes that mark thdicjal consideration of
confidential records since late 1999.

V. CHARACTERISTICS OF THE POSMILLS CASES ON ACCESS
TO COMPLAINANTS’ RECORDS

If one were to accept the conventional interpretatf Mills as a
decision that erodes fair trial rights by upholdigtrict legislative test for
production and disclosure, one might expect thégrdee counsel would have
altered their strategies accordingly to avoid thstg, complications, and risks

86 Ibid. at 749. See also Coughlaupranote 16 at 306.
87 Mills, supranote 12 at 751-52.

8 |bid. at 748.

89 2002), 214 D.LR. @ 215 (S.C.C.)$hearing.
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involved in applications for records. There is, leor, a very strong indication
that records applications have remained a cru@alpen in defence counsels
arsenal for discrediting claims of sexual asséils.not possible to determine
through case analyses how frequent production esetbdure requests arise in
the postMills context. Nevertheless, both before and after ¢éhemse of the
Mills decision, criminal lawyers and their associatioegdn to strategize on
how to deploy the section 278 regime to their athg®. Prior taMills, the
Criminal Lawyers Association held a “study day"advise their members on
how to prepare and argue a section 278 applicdtids Leslie Pringle
counselled,

[A] successful application to produce third pamrgaords may be critical. In some cases, it has
resulted in the Crown actually withdrawing the cfear after a review of the records. In others, it
has been the key to successful exposure of weadsigsthe complainants’ version of events. For

the complainant, it may be the beginning of an emalsaing examination of intensely private and

personal topics..>,

Following the Mills decision, an article in the Criminal Lawyers
Association newsletter emphasized the continuedoitapce of records
applications:

What is portrayed as an invasion of the complaisantvacy is in reality an essential tool in the
appropriate case to ensure that a persichdccused of a serious charge of sexual assaelieec

a fair trial. The importance of pursuing these typéapplications, when appropriate, cannot be
overstated ... . When applying for the productiéthed party records, defence counsel should
be relentless in reminding the courts that “it namer be in the interests of justice for the acduse
to be denied the right to make full answer and migg (quote fronMills majority) %2

As this article highlightd\iills is a decision rife with tensions, some of
which can be used to the advantage of defendatheiinquests for records. It
is for this reason that records applications reraaiontested issue in the case
law.

In order to dissect the meaning and implicationtheMills decision,

I have analyzed thirty-seven pddills cases (twenty-five trial cases and twelve
appellate cases) concerning access to confideatiatds (see Appendix A). All

90 Carol LetmanSection 278 ApplicationéMaterials prepared for Criminal Lawyers Assodati
Annual Spring Education Programme)Rmactical Applications: A User-Friendly Guide todtons in
Criminal Proceeding¢Toronto: Ontario Criminal Lawyers Association, 839 eslie PringleThird Party
Record ApplicationgdMaterials prepared for Criminal Lawyers AssoacatiAnnual Spring Education
Programme) ifPractical Applications: A User-Friendly Guide tadtlons in Criminal Proceeding3 oronto:
Ontario Criminal Lawyers Association, 1999).

9 1pid.

92 Steven Skurka & Elsa Renzella, “Defending a SeAsahult Case: Third Party Record Production”
(2000) 21 For the Defence 32 at 32.
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of these cases appear in the legal database Quigdd cover the period
between the December 1999 release ofitis decision until mid-2002. Most
of these cases apply the ambiguous and contragiptorciples enunciated by
the Supreme Court to the facts of specific casdsnamst concern decisions
about the likely relevance of records under se@iéd(twenty-seven cases, see
Appendix B). Other cases rule on what kinds of résshould be incorporated
within the scope of section 278 and, in particullae, meaning that should be
given to the phrase “reasonable expectation ofaggiy My analysis also
includes cases that do not directly engage theprgation of section 278, but
nonetheless raise crucial issues concerning atw#ss confidential records of
complainants. For example, the court 1 v. Shearin dismissed the
application of section 278 to a diary that hadsiaihto the hands of the accused
and ruled on the scope of cross-examination ondiais/. R. v. Stewart* a
British Columbia Court of Appeal decision, consilta stay granted because
the Crown suggested that some complainants wouddrbe suicidal should
their records be released.

As Karen Busby notes in her analysis of pfifls disclosure cases,
decisions that are found on Quicklaw are not repriegive and do not
constitute an accurate sampling of the range e&sans in which applications
are madé® Yet these cases are the ones that will be cittkifuture evolution
of section 278, thereby providing an important dadion of emerging legal
trends. My central analytic focus is the mannawliich the decisions interpret
theMills balancing equation, the meanings they attachnetitational rights
claims that are a feature of each disclosure cenaiidn, and crucially, their
discursive consequences. In particular, as | hawgested through the
interrogation of these decisions, we can obsereeipe mechanisms for the
disqualification of complainants, the increasingémony of a liberal legalistic
and individualistic discourse of rape, and an emetrgleal construct: the new
ideal rape victim.

In order to lay a foundation for this legal andcdisive analysis, it is
useful to provide an overview of the general chiréstics of these cases.

93 Shearing supranote 89.
9412000] B.C.J. No. 1815 (B.C.C.A.) (QL$fewarl.
95 Busby,supranote 17 at 359.
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A. The Gendered Character of the Cases

The postMills cases reflect the inherently gendered nature of
sexualized coercion; recent Canadian statistice/shat while 98 per cent of
sex offenders are men, 82 per cent of survivorsvaraen and girl$¢ All (100
per cent) of the 37 accused individuals in thesegavere male and most,
except for 6 adolescents, were adult men. By ceptod 118 complainants,
there was not one case in which assault agairestalh man was alleged: 105
(89 per cent) were women and girls and 11 (9 pet) eeere male children or
adolescents at the time of the alleged assault®.dases, the complainant’s
gender was not indicated.

B. Relationships Between the Accused and the Compilina

Consistent with Busby’s findings on the pviilfs case law, all of the
cases involved defendants who had personal orgsioigal relationships with
the complainant¥’. There is not one single case of stranger rape grtiun
cases analyzed. In the twenty-seven cases, wheessipossible to determine
the nature of the relationship between the accasddomplainant[s], six were
fathers/stepfathers, six were other family memtiaduding brothers, uncles,
and brothers-in-law), five were family friends aother acquaintances, two
were ex-common law spouses, one was a roommatehitdaen’s home, and
one was a fellow student. There were five defersdahb had had professional
relationships with the complainants, includingetigious leader, a doctor, a
probation officer, a group home worker, and a thistaln part, the existence
of close relationships between the accused andlegmapts merely reflects the
statistical likelihood (69 per cent) that complaitsawill know their attacker¥.

It also suggests, however, that defendants who kheivaccusers can rely on
their own personal information to determine thetice and nature of records.

96 Statistics Canada, “Sex Offenders” (1999) 19 fatris at 1.
97 Busby,supranote 17 at 361.

98 Metropolitan Action Committee on Violence Agaiftgomen and ChildrenStatistic Sheet: Sexual
Assault(Toronto: METRAC, 2001), online: METRAC <http:Mw.metrac.org/new/ stat_sex.htm>. This
statistic is based on a study undertaken by ther@niWomen’s Directorate. See Ontario Women's
DirectorateFacts and Statistics: Preventing Violence Againstwn(Toronto: OWD, 1995), online: OWD
Homepage <http.www.gov.on.ca/citizenship/owd/emglacts/preventing.htm>.
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C. Extensively Documented Complainants

Previous research has suggested that those coapigimho have been
extensively documented are particularly vulnerableecords applications,
including children in care, people with disabiltiand mental health histories,
aboriginal women, and women of coldtift was not possible to analyze this
prediction on the basis of the case law analysialise very little information
is provided about the complainants. In three cdahasinvolved complainants
with developmental delays, defendants used tlpaugsive records to suggest
incompetency or faulty perception. The decisionsaveempletely silent about
the racial background of the complainants (in amlg case was the race of the
accused noted). While several defendants sougptittt their accusers as
delusional or suffering from mental iliness, thassertions were frequent and
most often appeared to lack a concrete foundattowould therefore risk
misrepresentation to try to categorize the complatis on the basis of mental
illness.

D. Prevalence of Applications in Cases Involving Altsatigainst Minors
and Historical Allegations

While much about the complainants is obscured etéxt of the
decisions, itis clearly apparent that most arééwe been) vulnerable children,
some of whom have been in care and many with etélfare records. Almost
90 per cent of the complaints at issue in the pfils cases were of sexual
offences against adolescents or children; 78 pet ckthe cases concern
allegations of past assaults. This finding suggéstisrecords applications may
be a feature of cases where children and adolesegatcomplainants and
where complainants allege past abuse. The frequeitityhich the disclosure
case law deals with historic abuse claims and copdeary assault claims made
by minors implies that these allegations are regrndith suspicion and are
seen to require external corroboration.

E. Records Sought

In most of the application cases, defendants saughiple records. In
one extremely sweeping application, medical andatheutic records were
sought from sixty-three complainants. Again echddugby'’s findings on the
preMills case law counselling and therapeutic records were the most

99 See MacCrimmon & Boylesupranote 47.
100 Busby,supranote 17 at 369-72.
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commonly sought records (eighteen cases), folldwedpplications for child
welfare records (twelve cases). Medical and holsptzords were sought in
nine cases and diaries in four cases. Other reatridgsue were: educational
(four cases); correctional (one case); criminairilgis compensation claims (one
case); and police investigative reports of unrelaiegations (one case).

VI. POSTMILLS CASE LAW AND THE FINDING OF NOT LIKELY
RELEVANT: PRIVACY AND THE LIBERAL LEGAL SUBJECT

What characterizes [rape’s] eventfulness? ... Dtde&e place in alleys and bedrooms or in the
courtroom, where rape becomes a matter of a woneaedbility and psychological coherence
almost more than it concerns her body and its fitieg®™

As Larcombe insists in her insightful analysis bé tconstructed
distinction between the ideal rape victim and thergday complainant, cases
in which the complainant “wins” are just as prob&im for feminist critics as
the wholesale discrediting process that marksape trial'®> Such cases not
only function as symbolic public testimonies of lawlaim to justice, they also
act to affirm a specific and narrow understandifigexualized violence—as
unusual, as individualized, and as capable of bedsglved and redressed
through the criminal justice system. Such cases waisrk to construct the
characteristics of the ideal victim, a symbolic amgdeal construct, who serves
as the measure of any real complainant’s credjbilihe postMills cases in
which complainants’ records are found not likelievant are admittedly not
“good” cases. We do not know the outcome of thesasor example, whether
a conviction was secured and what kinds of scruing reality-testing a
complainant had to endure to qualify for legal esdr In most of the cases |
have analyzed, all that is available is a decisioout whether the records pass
the threshold test for productidfi.But this decision is nonetheless crucial, for
it reveals the line between law’s colonization afra-legal spaces where
complainants have “told” their stories of sexualizeiolence and the

101 Hengehold, “Remappingsupranote 27 at 192.
102 Larcombesupranote 32 at 132.

103 Only five cases dealt with the question of disgtesto the accused. | have not dealt with these
decisions specifically, but | have included thenmin analysis of likely relevance. In one case,rdwrd
produced was not disclosed: $&ev. W.P.N.[2000] N.W.T.J. No. 15 (S.C.) (QLW.P.N]. In four cases,
some or all records, or portions thereof were disatl: se®. v. Hammond2002] O.J. No. 1596 (Ct. J.
(Gen. Div.)) (QL) Hammondi(decided on basis that there was not a “readeredpectation of privacy”)
(QL); R. v. W.G.[2000] N.J. N0.86 (Nfld. S.C. (T.D.)) (QLW.G]; R. v. L.P.M.[2000] O.J. No. 4076 (Sup.
Ct.) (QL) [L.P.M.]; R. v. W.C.[1999] M.J. No. 542 (Q.B.) (QL). There are fao few disclosure decisions
to reach any conclusions about emerging legal siefat example, on its frequency or on its judicial
justifications.
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“protection” of these spaces. Decisions on likedevance also expose the
terms on which this line is drawn and what kindstofies and complainants
will qualify for the tenuous protections of sect@n8. This line, as we will see,
is unstable and marked by both the ambiguitieheMills decision and its
narrow construction of complainants’ concerns asehtitlement to privacy
rights. This, inturn, depends upon the succegeafomplainant’s performance
of the ideal victim.

The Mills majority’s insistence on the necessity of an eviidey or
informational foundation to ground a finding of thikely relevance of
records™ has positively impacted on pddifls case law. Indeed, it is largely
because of this insistence that there is a redlilkglthood of production. As
Busby's research revealed, almost 67 per centaofrds applications passed
O’Connors relaxed threshold test for production to thegietf®> Using Busby's
criteria of “all or most” of the records producedy analyses of pod#ills
decisions reveals a lower likelihood of a findirfdikely relevance. In 33 per
cent of the decisions on likely relevance thaMeéhanalyzed, the courts ordered
all or most of the records to be produced. Buslsyudy, however, fails to
elaborate on how she has defined “all or most.’alid to my analysis the four
cases in which some records (often important anttiptes records) were
ordered produced, then the rate of a finding adljikelevance rises to 48 per
cent (see Appendix B for a list of decisions orlikrelevance).

The Mills decision, emphasizing the necessity of judiciatdition,
offers a set of contradictory rationales from whjiatiges can pick and choose
in justifying a decision of likely relevance. Ins&s in which records did not
pass the threshold for production, judges reliea/thg on theMills’ criteria of
case-specific “evidence” that would raise an agsedf likely relevance from
the level of the general to the specific. Quiteyérently, under th€©'Connor
rules, records were produced on the basis of thglsiclaim that thegnay have
contained statements about the alleged atfadk.those posMills decisions
in which records were found not likely relevantdges argued that simple
assertion, based on speculation and myth, is rgelosufficient to support an
order for production.

Quickly following theMills decision, some lower court judges began
to apply section 278 in a way that, in the word¢hefdefence bar, “created a
high ... threshold as to the type of information rieggdi to meet the likely

104Mills, supranote 12 at 740-42.
105 Busby,supranote 17 at 383.
106 Gotell, “State DiscourseSupranote 59 at 325-29.
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relevance test!®” For example, irR. v. P.E!® the Ontario Court of Appeal
agreed with the trial judge and found that the aedihad not established that
the records at issue were likely relevant. This wasise of historical sexual
abuse in which a thirty-seven year old complairdieged long term abuse by
her stepfather ending when she was sixteen yedrd' bk requested records
related to therapy that this woman had undergotiedtme she made a police
report. The Court of Appeal found that submissietressing the temporal
connection between the counselling and the makinigeocomplaint, and the
simple fact that the charges were discussed amdtmteothing more than bare
assertions that failed to provide an evidentiagnftation. A similar conclusion
is reached ifR. v. Battg® another complex historical abuse case, widelylcite
as an authority on the application of the caseifipawvidence criteriaBatte
was an appeal case not decided undeMitie section 278 regime, but under
theO’Connorregime because it was the one in place when ttial idecision
was rendered. Nonetheless, Justice Doherty argitied, Mills, assertion is not
enough to support production even under the comawtest. Simply because
“a complainant said something about a matter whimhld be the subject of
cross-examination at trial, does not raise a restslenpossibility that the
complainant’s statement will have some probatiee/an the assessment of her
credibility.”**° As he elaborates, “[An] accused must point to écapecific
evidence or information’ to justify that assertitmmy view, the accused must
be able to point to something in the record ... thaigests that the records
contain information that is not already availabtethe defencé™!
TheBatterequirement that something in the record musttitoms new
and otherwise unavailable information strengthéeghreshold test for likely
relevance. This criterion was used in several plils cases to deny
productiont*?In R. v. Sutherland* for example, a developmentally disabled
woman was sexually assaulted by an acquaintanfasv Alays later, she spoke
with a support worker at an organization that pdesgiassistance in community

107 Skurka & Renzellasupranote 92 at 35.
10815000] 0.3. No. 574 (C.A.) (QLPLE].
10915000] 49 O.R. (3d) 321 (C.A Bhttd.
MO i, at 342.
111, . .

Ibid. at 341 [emphasis added].

1125 V. D.M(2000), 37 C.R. (8 80 at 93 (Ont. Sup. CtP[MJ: R. v. P.J.S[2000] Y.J. No. 119
at para. 26 (S.C(RL) [P.J.S]; R. v. Sutherlan@001), 156 C.C.C. (3d) 264 at 270 (N.S.C.S)therland
R.v. D.W.L(2001), 194 N.S.R. (2d) 379 at 388 (C.AD)\.L]; R. v. M.G.[2001] M.J. No. 61 at para. 19
(Prov. Ct.) (QL) M.GJ]; R. v. Thompsorj2001] O.J. No. 2900 at para. 6 (Sup. Ct.) (QLhdmpsoh and
R. v. S.P.[2001] O.J. No. 2898 at para. 10 (Sup. Ct.) (QL).

135 therlandibid.
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living and the police were subsequently called. spite the fact that this
meeting may have precipitated a police report,Qn¢ario Court of Appeal,
following the trial judge, refused to order prodant The Court of Appeal
noted that the complainant had made four largehsisbent statements about
the assault and that the support workers noteghadid not go into the details
of the assault, would have produced no new infaonab the defenc&?

These decisions are indeed important in shroudeaprds from
speculative production requests. But itis alsgialdo interrogate the discourse
on which these positive decisions are based anghvriticular, the manner in
which they construct complainants’ concerns in lthgtle over confidential
records. Drawing on thdills decision, these trial and appellate decisions defin
the protection of records as primarily and almostiusively a matter of
“privacy” and “privacy rights.*™ Here, the abstractions @harterrights
discourse, in which complexities of systemic sextialence and questions
about the relative authority of claims of coercdexuality are filtered through
a constricted discourse of privacy, can be obserMae “right” to “be left alone
by the state” and “to control the disseminationpefrsonal information”
overdetermines the judicial consideration of therfal consequences of access
to complainants’ records. One significant exampte myopic legal focus on
privacy isR. v. R.GM®a case in which counselling records were sougtridar
to provide foundation for the claim that a “religi&y complainant felt “shame”
because of her sexual relationship with the accaseidhad therefore lied to
protect her “reputation.” Ignoring the broader mses oBill C-46, the Ontario
Court of Appeal defined the purpose of section @F®eing solely about the
protection of privacy. As the Court states, “thépof the provisions is that the
complainant has the right to be left alone in tHgglly personal areas unless
the accused can meet the test set out by Parlidgritént

What is troubling about this narrow focus on privas that it
encourages a kind of legal analysis that is botlgeddered and
decontextualized. Privacy is constructed as arratisgood, apart from any

1% vid. at 271.

115The following cases cite no consideration butgeiuR. v. Clifford(2002), 58 O.R. (3d) 257 at 271-
72 (C.A)) [Clifford]; Thompsonsupranote 112 at para. 3; aWd.P.N, supranote 103 at para. 4. In some
cases, other considerations such as equality detgcinterest in reporting are simply listed, méver
elaborated and the primary emphasis remains omdigyl' unconnected to any other concerns. Sa¥.L,
supranote 112;2.J.S, supranote 112 at paras. 8-9; aMiG., supranote 112 at paras. 14-15. In only one
case is their some recognition of equality, disgratory myths, and reporting that is meaningfuttpoected
with the privacy of confidential records: deev. Tatchel(2001), 207 Nfld. & P.E.I.R. 131 at 137 (Nfld. S.C
(T.D.)) [Tatchell.

118 Ciitford, ibid.
17 vid. at 272.
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consideration of the specific consequences of defascess to complainants’
records in the context of sexual assault trialsindaBenedet, writing about the
use of sexual history evidence, argues that thisrisng not because it
constitutes an invasion of privacy, but insteadaliee sexual assault evidence
undermines sexual equalit{f.While it is not clear to me that even “equality
rights” could provide a framework amenable to captuthe complexities of
production and disclosure, at least equality diss®wcould permit a fuller
analysis of the uses of confidential records arc#sumptions that inform this
strategy. Even though the legislative frameworklglgthed by section 278 asks
the courts to weigh the accused’s legal rightsregjdhe privacyand equality
rights of complainants—considering factors sucHdiscriminatory myths,”
society’s interest in reporting, and ensuring callisg for
complainants—rarely are any concerns other tharagyi(and fair trial rights)
acknowledged. This narrow analysis is rooted diyeiat Mills’ emphasis on
privacy and its construction of societal and edyalbncerns as secondary and
subordinate considerations, which may or may reohé the determination of
likely relevance. Of the fourteen cases in whiatords were found not likely
relevant, only four cases even mentioned “equafitygnd only three cases
noted the goal of encouraging reporting of sextfahzes'?° Most often, these
considerations are given no elaboration. In only case could it be suggested
that an equality analysis influenced the deternonadf not likely relevant. In
R. v. Tatchella case in which residential school records wewglst for a blind
and developmentally delayed complainant, the caattioned that the
application may be based on “the discriminatorydb¢hat all persons with an
intellectual disability ... are incapable of tellitige truth” and suggested that
the release of such records would discourage riegotty those with
“intellectual disabilities.***

Judicial resistance to considerations beyond pyiv@even carried to
the point of hostility in th&tewart??trial decision, a case involving sixty-four
complainants claiming indecent assault and rapésiga British Columbia
doctor. Atthe records application stage, the Crbachraised the fear of suicide
should the records of some complainants be reledbedrial judge’s reaction
was to stay all charges. In high rhetoric, he ciadrthat recognizing suicide as
a potential consequence of records disclosuretaayitainted his decision on

118 Benedetsupranote 5 at 107.

119Tatchell supranote 115 at 137.J.S, supranote 112 at paras. 8-9; aWiG., supranote 112 at
paras. 14-15.

l20Tatche|l ibid.; D.W.L, supranote 112 at 390; arid. (D.), supranote 112 at 94.
121 Tatchell ibid. at 132, 137.
122Supranote 94.
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the applications: “..if | do make a ruling in favour of the accuseduyare
saying to me, Well, you may have just killed h&.Of course, there is no
reason why health concerns should not be allow&attor into a consideration
of “the salutary and deleterious effects” of praitucand disclosure. While the
stay decision was overturned on appeal, Skewartdecision stands as an
extreme example of a pervasive judicial resistancecognizing the complex
and profoundly harmful consequences of recorddatisce that extend well
beyond controlling personal information. Througte tlegal emphasis on
“privacy,” the obfuscation of the social contextpdathe power-ridden
implications of access to records, the construabiosexualized violence as a
discrete event that occurs between isolated indat&lis both enforced and
enacted.

The discourse of privacy provides unstable grownthfe protection of
complainants from invasive credibility probing. $hiis revealed by
interrogating the underside of decisions in whiebards are found not likely
relevant. Judges are often quite eloquent in #laloration of factors which
may have pushed an application over the thresleolarbduction. It is through
these elaborations that we can observe the cotistmuaf the ideal victim,
whose characteristics mirror the liberal legal sabjTo claim the protections
of privacy rights, one must assume the standpdittieorational liberal legal
subject: one must articulate a straightforward emusistent account capable
(often at an early stage in the trial process) eétimg the test of historical truth,
and one must squeeze the ambiguities and comgexificoercive heterosex
into the binary logic of the consent/coercion dicimay. Complainants who are
represented as failing to meet standards of camsigt rationality, and
psychological coherence risk losing the protectaffisrded by privacy rights.

Judicial comments about the kind of factors thathpush records into
the category of likely relevance mark these largadgitive decisions. What
joins these commentaries together is their emploadise threat of therapeutic
and other forms of contamination and the spectifaleé memories. In many
decisions, judges were emphatic in their insistémagthese were not situations
involving questionable therapeutic practices ottfamemoriest®* In P.E, for

123Ibid. at para. 15.

124See als®.J.S., supraote 112 at paras 14-1%he evidence, in fact, is that the complainaseas
that she remembers well what took place ... | ddind anywhere in the evidence which was presented
that her memory is questionable. [There is no speeific evidence] supporting the assertion thatélcords
would help a faulty memory or that the records wladisclose acts which tended to impair or distbet t
perceived memory.” See al¥d.P.N., supranote 103 at para. 14: “so it is not a situation reheither the
initial disclosure was made during therapy or thatcomplaint's memory of the alleged abuse waséonv
“recovered” during therapy.” See alsb(D.), supranote 112 at para. 21: “there is no mental heatofilp
of the complainant giving rise to concern aboutdsgacity to observe record, recall and reportamnyse
experienced’R. v. E.A.N.[2000] B.C.J. No. 298 154 at 158 (C.A.) (QL): fiarticular, [the complainant’s]
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example, the judge held that “there was nothirgyggest that the complainant
had recovered these memories of abuse or thattireselling had influenced
her memory.*® Similarly, in Battg the judge affirmed that, “... there was no
evidence that the counselling process played deymroeviving, refreshing, or
shaping the memory of [the complainan®f TheM.A.S.decision draws a line:

“There was no evidence that there were questidreddsy the worker ... [that may have] tainted
the complaint ... . What is frowned upon, of couriseany manipulation, psychological or
otherwise, of a person to persuade him or hentaliarges ... . Here, there was no evidence to
support a finding that illegal, improper, unethical questionable practices or methods were
employed.*’

These repeated denials of disorder, manipulatiweh faulty memories
serve as a warning about just how fragile the ptmes afforded by privacy
may be. Complainants are always vulnerable to beamgtructed as troubled
and delusional. In cases where records are eitheduped or released,
complainants’ [in]ability to resist these presumettonstructions depends upon
the success or failure of their performance asdbal rape victim, a construct
marked by the psychological coherence and the stemsiy of their claims. This
performance remains a target for defence strategiesd at challenging the
clarity and distinctness of memories, suggestingt ta complainant
misremembers or misinterprets what she does rentembe

VIl. POSTMILLS CASE LAW AND THE FINDING OF LIKELY
RELEVANT: THE HYSTERIZATION OF THE RAPE
COMPLAINANT

If some recent decisions rely dills’ insistence on the lack of an
evidentiary foundation in refusing production, athalso rely on the opposing
elements within th#lills decision to justify a finding of likely relevandeven
though the posMills case law as a whole indicates a reduced likelitmfod
successful applications, the interpretation of tdmst for access in decisions
ordering production and sometimes disclosure iplgeieoubling. It not only
suggests avenues for manipulating the section ai&bing equation to permit
continued and invasive credibility probing, butcalests upon repetitive
construction of complainants as hysterical andtiecent, thus disentitled to the
privacy that can only shroud the rational legaljsci

therapy did not ever involve ... the restoratioomefimory” (quoting affidavit evidence of the thestpi
125Supranote 108 at 373.
126Supranote 109 at 340.

1273 v. M.A.S(2001), 151 Man. R. (2d) 264 at 267 (Q.B.).
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In some cases, records are disclosed because riadguad to fall
outside the regime established by section 278.&bases are often based on
a finding of a lack of a “reasonable expectatiorpo¥acy in the records,”
holding that since the records in question corgiitements to authorities, there
is an expectation that authorities will investigated act and, therefore, the
records fall outside the boundaries of expectadpyi:® It has been confirmed,
for example, that complainants have “no reasonepectation of privacy” in
criminal injury compensation claims because of plblic nature of these
proceedings? In K.A.G, letters to school officials describing allegason
against a fellow student are also deemed to faside the expectation of
privacy*° More troubling than the exclusion of records dieaglated to the
allegations at issue was the decisiorlammong!** where it was decided that
police investigative reports about an unrelated mlamt be disclosed to the
accused. Here the judge ruled that the sectiorr@jighe did not apply. Even
though the police reports were from a completepasate incident, they were
ordered released to the accused under the Crovistksure obligations?
That the accused sought to use these records basgdunsubstantiated claim
that the records might establish a pattern of ngakalse complaints is not
subjected to any rigorous judicial analysis. Asjtiage concluded—drawing
onMills, though sidestepping section 278—"uncertainty &hba resolved in
favour of the accused?

The privileging of the accuseds’ rights, the terajorotections afforded
by privacy, and the potential to avoid the legisategime for the disclosure
of confidential records are starkly illustratedthre recent Supreme Court
decision inShearing®** This case involved multiple allegations of histati
sexual offences against the leader of a quasiivelgcult. Shearingis a
complicated case, raising issues not only aboustie@e of section 278, but
also about similar fact evidence and proper limitross-examination. Most
relevant to this discussion was the question ofthdrethe diary of one of the
adult women complainants, who, as a child, haddlwéth the accused, was

128 5eeR. v. K.A.G(2001), 192 N.S.R. (2d) 5 at 7 (Fam. CK)4.G].
1292 v. L.5.[2000] 0.J. No. 3991 (Sup. Ct.) (QL).

lSOK.A.G, supranote 128.

131 Hammongsupranote 103.

132Ibid. at paras. 13-16. These obligations were estallistR. v. Stinchcombh§1991] 3 S.C.R. 326,
where the majority articulated a strong and expanisiterpretation of accused’s rights under sectiofithe
Charter, supranote 2, and on this foundation broadened the Crewhligation of disclosure to include all
information relevant to the defence.

133Hammondibid. at para. 27.

134Supranote 89 (Justice L'Heureux-Dubé & Justice Gonthissenting on this issue at 259-71).



2002 Implications of theCharterfor Sexual Assault Law 283

covered by the section 278 regime. This diary, kapd brief period during the

alleged offences, had been left behind by the caimaht when she had moved
out some twenty-two years before the trial. Duthmgtrial, the diary had fallen

into the hands of the accused who sought to creasti@e the complainant on

her failure to record the alleged abuse.

With seven judges in the majority and two in digséme Supreme
Court curtly dismissed the applicability of secti@n8 to the diary. Rejecting
the claim that the diary should be returned to ¢bmplainant so that the
accused could make an application for disclosune, majority argued
colloquially that this “would seem ... to shut thetadoor after the horse has
escaped The majority gives short shrift to the complainarinterests,
arguing that because violation of her privacy righad already occurred and
because the diary was already in the possessidheoflefence, the proper
question was not disclosure but admissibffffOn this question, the Court
ruled that “the nature and scope of KWG's diary miid raise privacy or other
concerns of such importance as to ‘substantialtyeigh’ the appellant’s fair
trial right to cross-examine on the diary ... .” (bathe selected entries
permitted by the trial judge and the absence ofe=)f’ Here, even the slanted
balancing of rights envisioned Bjills is avoided in a decision that arguably
reinvents the doctrine of recent compldiitinderlying the majority’s analysis
is the construction of a good rape victim, one Wwhbaves in certain ways. If
a complainant records her daily life in a diangrtht is expected that she will
record incidents of abuse. A set of expectatiorsutlthe appropriate and
rational behaviour of ideal victims provides thespoken backdrop to this
decision, despite the majority’s protestationshi® ¢ontrary. Such “rational”
behaviour, in turn, acts as a set of standards lighna real complainant’s
actions are measured and her failing engineerdlleland, whashearingells
us is that it is not only what complainants haviel send written about their
assaults that can be opened to legal invasionaisb what is not said and not
written.

The repeated hysterization of complainants anatbleestration of a
dissonance between real complainants and the idpalvictim also informs
cases where records are found to fall within thepecof section 278. These
discursive moves are both shrouded and enablechéyills decision’s
privileging of defendants’ rights. Tiills’ majority’s stress on the importance

135 pid. at 245.
138 id. at 249.
137 1vid. at 258.

138Justice L'Heureux-Dubé, for the dissent, arguas‘tine assumption that ‘silence speaks volumes’
is unfounded, and by itself cannot lead to the kaion that no assault occurredhid. at 267.
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of judicial discretiont® its reframing of section 278’s guidance on factbet
should be considered as simply a checkifsand its argument that fair trial
rights must prevail in “uncertain” situatiofisare all widely cited in the cases
where records have been ordered produced and soesetlisclosed to the
accused. As Coughlan has suggested, the effédillsf may be to resurrect
O’Connors low threshold test for likely relevance under thetoric of judicial
deferencé?Indeed, the argument thdtlls does not displace the pre-eminence
of fair trial rights within sexual assault law réas strong support in this set of
cases. Most often, the tone of these decisiongldyhconclusory. Judges will
often simply review the facts of the case, desctibe records sought,
summarize defence submissions, quote (most oftérouti any interpretation)
the provisions of section 278, and then, on theslmds selective reading of the
Mills decision, render a decision. Decisions to prodadesametimes disclose
records are most frequently justified by referrtogheMills argument that,
where there is any doubt, records should be pratindbe interest of justicé?
The reconstruction of the test for likely relevateeccord withO’Connor's
exclusive emphasis on fair trial rights is sucdingbut in R. v. L.G.
“production of these records to the trial Judgénfelsic] review is one of those
borderline cases in which | should err on the siderdering production*
When this interpretation dflills is used, a finding of likely relevance
is always already available. Privacy rights affehdiky grounds for resisting
production when fair trial rights are conceivedasftrumps and when defence
counsel can construct complainants as disorderetysional, and thus
undeserving of privacy. In very few cases whereoms are found likely
relevant is the complainant constructed as simptyuthful. InR. v. D.P.F,
social service records relating to an adolescentptainant were ordered
produced based upon allegations that she had mvaddther “false” allegations
of abusé?* There appeared to be little to support the sugmestat that these
complaints had been “false,” and on the face atis was an unsupported
“assertion” that would seem to fail the requiremeintase-specific evidence.

139\ills, supranote 12 at 745, 747-49, 754.
14911, at 749
4 hig.
142
Coughlansupranote 16 at 306.

143 This passage fromills is specifically quoted as the ultimate rationale 4 finding of “likely
relevance” in the following decisiondammond, supraote 103 at para. 2B.. v. (D.P.F.Y2001), 199 Nfld.
& P.E.I.LR. 224 at 237 (Nfld. S.C.(T.D.§llemingd; R. v. L.G.[2000] O.J. No. 5090 (Sup. Ct.) at para. 76 and
85 (QL) L.GJ; andR. v. C.S(2000) , 195 Nfld. & P.E.I.R. 104 at 108 (Nfld. S(CD.)) [C.S].

144L.G., ibid. at para. 94.
145Fleming supranote 143 at 236.
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Similarly, inR. v. Hudsonmultiple group home records of two adolescens gir
were produced, based on claims by the defencadbatsations against a group
home worker had been fabricated in response to sasmecified disciplinary
problem and to show that the girls had seen a enthvt depicted a vaguely
similar incident of abus¥® Underpinning both of these cases is the assumption
that adolescent girls maliciously fabricate allégas and are inherently
suggestible. Because the three complainants eacbxtansive child welfare,
medical, and social service records, the casessatpgest the vulnerability of
those documented in multiple public records to potidn applications. But
cases in which records are produced on the basidefeince theories of
fabrication and motive to lie are relatively infteant among the cases that |
have analyzed.

The hysterization of complainants is a far mor@uwesling refrain in
these cases, anchoring decisions to produce artktse records. All of these
cases are extremely complex and each, on its awg provide the basis for
detailed study of the manner in which stories gtisécoercion are increasingly
disqualified by destabilizing the psychological ecdnce of the complainant.
Here, some general, albeit striking themes eméndéae of the nine cases in
which the production and sometimes disclosure bbmaimost records was
ordered, the rationale was that the complainast{8gred from “false memory
syndrome” (FMS)?’ (The rationale, where elaboratéélfor production and
disclosure in the other cases included: a findingpaeasonable expectation of
privacy*® inconsistent statemenfS,and the ability of a developmentally
disabled complainant to perceive and recall evgpitdn this manner, a
syndromized category, forged initially by parentsiming they had been
“falsely” accused of abusé and without status as a recognized psychological

146[2001] 0.J. No. 5456 paras. 53-62 (Sup. Ct.) (Qbg production order, however, excludes records
of therapy and counselling.

147C.S, supranote 143L..G,, supra note 143R. v.G.P.J (2001), 153 Man. R. (2d) 191 (C.AR; v.
R.B.,[2002] N.J. No. 176 (N.L.S.C.(T.D.)) (QLR[B]; W.G, supranote 103.

148 . . . .
In one very brief and conclusory set of reasoasationale for disclosure was even discussed. See

R. v. W.C.[1999] M.J. No. 542 (Q.B.) (QL).
149 K.A.G, supranote 128.
150L.P.M., supranote 103.
1511 v. D.H, [2000] A.J. No. 142 (Prov. Ct. (Youth Div.)) (QL)

152As Susan Vella notes, “F.M.S. is a phrase whichlde®en coined by a private American non-profit
organization called The False Memory Syndrome Fatiod ... . F.M.S. purports to describe a condition
whereby a patient (usually female) has been inflednthrough suggestions made by her therapist, int
genuinely believing she was the victim of historidaildhood sexual abuse when the alleged sexusieab
never in fact occurred ... . This Foundation primacdbnsists of parents who have been accused oakexu
assault by their children and includes a small remobwomen who have recanted their allegatiorsegtial
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disordet®® gains legal legitimation within sexual assault.law

In some of these cases, even the “typical” chariatits associated with
FMS (long-forgotten memories, the recovery of meagmrand “memory-
shaping” therapeutic techniques) are notably absent. R.B.for example,
concerned an adult woman'’s allegations of conteamy@exual assault against
her ex-spous&? Defence counsel used statements made at the pratim
inquiry—where the complainant admitted to flashtzaok childhood abuse,
being on antidepressants, and undergoing coungdilith before and after
laying the complaint—as the basis for a theoryMfSFand the foundation for
access to counselling records. To bolster thismgldefence counsel submitted
an expert opinion claiming that “any time therapinvolved in a case in which
memory is the only evidence (as | believe it ithie above matter), it is crucial
that the therapeutic notes from counselling sessierexamined..”***Clearly
influenced by this sweeping claim, the trial judgelered production of all
therapeutic records both because counselling had@d before the complaint
was laid and because “[tlhe complainant’s recathadnts is clearly an issue at
trial and a review of the procedures followed canitey her memory and the
techniques probed, may well be relevant and predti® This order was made
despite the fact that there was no evidence tretaliegation was based on
recovered memories. In fact, the preliminary recsindws the complainant
emphatically denying this assertion:

Well when you got the fellow you've been goingntit and the father of your two kids for fifteen
years on you, assaulting you and you're havingahback of your father putting a gun to your
mother’s head, yes, | think | can separate thesifice.’>”

Strong, clear words of denial, however, seem inadexto resist the
hysterization and syndromization of complainantat thervades cases on
production and disclosure. A vulnerability to symaiization may be
particularly acute when a complainant’s life higtas inR.B, appears marked
by many incidents of sexualized violence. Thera Becond, closely related
theme in these cases: the untempered judicialliyp$ti social, political, and

assault against their parents. It also has an agvimard consisting of academic researchers ifigleeof
memory”: Susan M. Vella, “Recovered Traumatic Meynam Historical Childhood Sexual Abuse
Cases: Credibility on Trial” (1998) 32 U.B.C. LeR 91 at 92 and n. 5.

153“[F.M.S.] has yet to be recognized by the Ameri€aychiatric Association as a medical disorder,
much less a "syndrome" which connotes a widespseadomenon,ibid. at 93.

154R.B, supranote 147.

155Ibid. at para. 23.

156Ibid. at para. 29. See also paras. 27, 28, 30, 34.
157Ibid. at para. 21.



2002 Implications of theCharterfor Sexual Assault Law 287

feminist understandings of coercive sexuality. Véhmymplainants’ narratives
challenge a liberal, legalistic, and rigidly indivialized construction of rape,
they may be most vulnerable to disclosure andeaittimate disqualification
of their claims. This is apparent in cases k8, where the pervasiveness of
sexualized coercion in the complainant's own liemders her crazy and
unstable, the very antithesis of the rational legddject. Judicial hostility to
social and political analyses of sexualized coerdfalso revealed in cases
where complainants acknowledge a reinterpretafitimedr past in light of new
knowledge about the pervasiveness of rape aneéuasdating consequences.
In W.G, for example, an adult male complainant laid arghaf historical
sexual abuse after reading the report of an ingoig/sexual abuse by clergy
members that, in his words, “made him aware ofsdaeerity of child sexual
abuse.™® This admission provides the crucial element irheoty of false
memory, leading to the disclosure of several yeaounselling records?

In G.P.J, the view of feminist therapy as inherently suspecerpins
an appellate decision upholding an acquittal andrder for production and
disclosure to the accused of some twelve yeatseofipy records that were the
basis of the Crown’s app€e4!.In this case, the complainant alleged repeated
rape by her brother-in-law, beginning when she @agen and lasting for ten
years. In the decision, the possibility of memoranipulation is raised
repeatedly, owing to the complainant’s testimorsgt tthe “was getting more
memory ... [0]f things that happenet”It is not simply coincidental that the
agency where she received therapy was a feminetcggthat counselled
women®? Statements made by the complainant during tritlieémced by
feminist understandings of sexual violence weralusesupport the order for
production and disclosure and, in the end, destar\credibility. She had, for
example, made the mistake of using terms like lwited;* she had talked
about it being a “natural thing” for sexual abusggtimns to see themselves as
being in love with their abusers; and she hadftedtihat she learned this from
other sexual abuse victif®. Feminist therapy is constructed here as being
intrinsically manipulative and justifying defenceounsel's access to
confidential records. Relying on the fact that¢benplainant alleged repeated

158W.G, supranote 103 at para. 8.
159Ibid. at paras. 11-21.
16OG.P.J, supranote 147.

181 pid. at 200.

182 pid. at 199.

163 i
164 i
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rape, yet had never become pregriiéinthe appeal judge contended that
credibility was at issue because “of the troublimgl sometimes bizarre tale of
sexual abuse by the accused that she related.sltanstory that at times
challenged believability*®®

The “unbelievability” of this story, at least innpaseems to lie in its
gestures to a systemic and feminist understandisepwalized coercion. Legal
hostility to the claim that sexualized violenceystemic and to the insistence
that this understanding should influence decismmaccess to complainants’
records is also apparent in the undisguised htystlfi some judges to the
legislative framework imposed by section 278. Agiad above, in cases where
records are found not likely relevant, it is almestlusively on a narrow
understanding of privacy rights, with little recdtipn of the broader social
consequences of this practice. In cases wheredsaoe found likely relevant,
not only is the analysis of “equality rights,” &triminatory myths,”
consequences for “reporting,” and access to “cdlingélargely ignored, it is
sometimes actively resisted. According to Eh8.decision, for example,

counselling services certainly should continuertcogirage people who are suffering from abuse
to continue to be counselled. In the large scatb®triminal justice system one cannot remove
the right to make full answer and defence becawse sictims may not avail of counselling. This
is only one factor which a judge should considea neview under section 2784,

Similarly, in G.P.J, the trial judge dismissed the need for any
consideration of “society’s interest in reporting'the following terms: “..the
mere possibility of production of counselling ret®may have an impact on
complainants in cases involving sexual offences,that has not seemed to
have affected them, considering the number of saftdnces that we are
presently dealing with in the court on a day-to-tagis.*®® Here, facilitated
through an inviolable interpretation of fair trigghts, the legislative scheme
regulating access to complainants’ records is nettertually meaningless.

VIIl. CROSS-EXAMINATION AT THE PRELIMINARY INQUIRY:
SUBVERTING THE PROTECTIONS OF SECTION 278

As | have suggested, the pddiis terrain is highly unstable.
Contradictory interpretations of section 278 makkd¢ase law, drawn from and
legitimized by the ambiguities in the decisionlitsEhere is very strong support

165 ig.
168 id. at 198.
167
R.B., supranote 147 at para. 33.
168G.P.J, supranote 147 at 197.
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for the claim that complainants remain vulnerabte defence records
applications and to the hysterization on which thiactice is based. And,
ironically, it may be that the most encouragingeasmf recent case law has
generated a new defence strategy that holds thenfpmtto undermine the
protections offered by section 278.

Given judicial endorsement of the necessity of andenmtiary
foundation for a finding of likely relevance, defencounsel, always adept at
finding ways around legislative protections for gdainants, have initiated a
reinvented strategy. This strategy rests on ggliomplainants on their records
at the preliminary inquiry and it has become a ialutew battleground in the
guest for disclosure. An article in the Criminallygers Association newsletter,
appearing shortly after the release of Midls decision, counselled defence
lawyers to rigorously cross-examine complainantsinguthe preliminary
inquiry as a mechanism for building the evidentiaagis for a finding of likely
relevance?®® TheMills decision itself is cited as the legal basis fahsa tactic
because the majority had emphasized the questiohaanplainants and other
Crown witnesses at the preliminary inquiry as oeans of constructing a case-
specific evidentiary foundatior® The article also relies on commentaries in
cases where records were not disclosed, admonidkiiggce counsel for not
engaging in cross-examination on records. Judicidbrsement of preliminary
cross-examination on records was also apparenténpostMills cases
examined for this article. IM.(D.), for example, a decision denying production
of a diary on the basis of a lack of case-spedfience, the trial judge
remarked critically, “no attempt was made [duringeliminary cross-
examination] to discover the timing of relevantrass, the degree of writing i.e.
pages of narrative or summary reference only, errtature of entries i.e.
detailed history of abuse or recordings of feelingemotions.*"*

When complainants are forced to answer intrusinestions about their
records at the preliminary inquiry, the protectiaff®rded by section 278 are
seriously eroded. While complainants are not colapkd at a section 278
hearing (which is a private hearing), they are celhaple at the preliminary
inquiry as the Crown’s principal withess (whicligublic hearing). There have
been two significant appellate decisions estabighihe ability to cross-
examine on confidential records at the prelimin@guiry, based upon the
presumed requirements of full answer and defeRce: Kasook’? involving
counselling records and the implication of memangticing therapy; and. v.

169 Skurka & Renzellasupranote 92.

170Mills, supranote 12 at 744.

171M.(D.), supranote 112 at 94.

17215001] 2 W.W.R. 683 (N.W.T.S.C.KBsook.
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B.(E.)!"® concerning an adolescent boy’s diary, which adogrdo his
testimony, contained no references to the assehdt decisions in these cases
affirm that privacy should limit the scope of guesing. The essential
boundary drawn is between existence and natutbgame hand, and contents,
on the othet’* Complainants can be asked about the existencetamecter of
records, but not about their detailed content&dsook however, permissible
subjects were judged to include some invasive liokesguestioning about
counselling, including whether: the complainant iadlergone counselling;
records were kept; the counselling involved memmaik; and counselling had
affected the decision to report.

These cases are crucial because, in establishéngytit to preliminary
cross-examination on records, they potentially éase successful defence
applications. In a cruel twist, it is the complaihavho will furnish the
evidentiary basis for these applications. Crossrixation at preliminary
hearings can also induce complainants to withdramaints, to refuse to
testify, or not to report in the first place. A B8urvey of sexual assault
survivors revealed that concern over the possihilitrecord disclosure was a
major reason for not reporting: “women said thatytlvere unwilling to risk
being re-victimized by ‘being put under a microseajuring the trial’... .*"®
This potential still exists and is given new lifethe postMills context through
the legal prioritization of fair trial rights in son 278 applications and the
defence emphasis on preliminary cross-examinatiom &entral means of
establishing the basis for these applications.

IX. CONCLUSION

Against the much repeated claim that a contexted)izquality-
sensitive framework for adjudicating sexual assaullfinally emerging in
Canadian law, this analysis of access to compl#shagcords suggests a less
sanguine conclusion. Emerging out of the tensiesaribed withirMills, recent
decisions continue to privilege the legal rightstef accused and to reinforce
a liberal legalistic construction of sexual violend®olicy making and legal
reform in this area are subordinated to the predummguisites of th€harter,
while recognition of the systemic nature and comifiks of sexual violence has
been actively resisted in legal decision makingaBeaxically, the image of
progress may have the effect of locating the prolmécoercive sexuality more
firmly within the terrain of criminal law, legitiraing a narrow conception of

73R v. B.(E.J2002), 570 O.R. (3d) 741 (C.A).
174 Kasook supranote 172 at 693.(E.), ibid. at 745-46.

175 Hattem,supranote 46 at 9.
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rape as a discrete and isolated event.

As | have suggested, privacy, conceived as thet righcontain
narratives of sexualized violence within a boungedsonal space, provides
tenuous protection against vigorous pursuit of ldedy defence counsel.
When complainants can be constructed as failingetact the new
characteristics of ideal victimhood, their entitlembto privacy is discounted.
When the psychological coherence and rigid indialghun of ideal victimhood
cannot be performed, the invasion of privacy knowbounds, extending to an
interrogation not only of what has been said, Isd af what has not been said.
In fact it seems that in records application cases)plainants are inevitably
called upon to resist their own syndromizatiors tiecomes a cruel prerequisite
for seeking legal redress.

But there is another peril of privacy that is sugigd by this analysis
of access to complainants’ records—the peril ofodidpization. The threat of
disclosure of confidential records works to inhi#xtial and legal recognition
of sexualized violence by constructing the privaehe only legitimate realm
for reflection. Feminists did break the silenceuswbsexualized violence in the
last part of the twentieth century; yet we couldrettterize the current period
as one where a new silence is being re-establisbeé. mechanism for
enforcing silence is judicially sanctioned acceassecords. Underlying the
probing of complainants’ records is the messagentbaneed to be very careful
of what we say about sexual assault. Discoursestaaxual violence, once
breaking into public discourse, are increasingyriratized.
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Appendix A: PostMills Cases Analyzed (37)

. B.(E.X2002), 570 O.R. (3d) 741 (C.A.).

. Batte[2000] 49 O.R. (3d) 321 (C.A)).

. C.S(2000), 195 Nfld. & P.E.I.R 219 (Nfld. S.C.(T.D.))
. D.H, [2000] 142 A.J. (Prov. Ct. (Youth Div.)) (QL).
. D.M, [2000] O.J. No. 3114 (Sup. Ct) (QL).

. D.P.F(2000), 194 Nfld. & P.E.l.R. 51 (Nfld. S.C.(T.D.))
. D.W.L.[2001] N.S.J. No. 269 (C.A.) (QL).

. E.A.N.[2000] B.C.J. No. 298 (C.A.) (QL).

. G.P.J(2001), 153 Man. R. (2d) 191 (C.A)).

. Hammond2002] O.J. No. 1596 (Ct. J.) (QL).

. Howorka[2002] A.J. No. 665 (C.A.) (QL).

. Hudson[2001] O.J. No. 5456 (Sup. Ct.) (QL).

. KLA.G(2001), 192 N.S.R. (2d) 5 (Fam. Ct.).

. Kasook[2001] 2 W.W.R. 683 (N.W.T. S.C.).

. L.G, [2000] O.J. No. 5090 (Sup. Ct.) (QL).

. L.P.M, [2000] O.J. No. 4076 (Sup. Ct.) (QL).

. L.S.[2000] O.J. No. 3991 (Sup. Ct.) (QL).

. Lalg [2002] N.S.J. No. 342 (S.C.) (QL).

. M.A.S.[2001] M.J. No. 516 (Q.B.) (QL).

. M.G, [2001] M.J. No. 61 (Prov. Ct.) (QL).

. N.P.[2001] O.J. No. 1828 (Sup. Ct.) (QL).

. P.E.[2000] O.J. No. 574 (C.A.) (QL).

. P.J.$.[2000] Y.J. No. 119 (S.C.) (QL).

. Perry[2000] O.J. No. 2112 (C.A.) (QL).

. R.B.[2002] N.J. No. 176 (S.C.(T.D.)) (QL).

. R.C.[2002] O.J. No. 865 (C.A.) (QL).

. S.P.[2001] O.J. No. 2898 (Sup. Ct.) (QL).

. Shearing2002), 214 D.L.R. (8 215 (S.C.C.).

. Stewart[2000] B.C.J. No. 1815 (C.A.) (QL).

. Sutherland2001] 156 C.C.C. (3d) 264 (Ont. C.A.).
. Tatchell[2001] 207 Nfld. & P.E.I.R. 131 (S.C.(T.D.)).
. ThompsQqrj2001] 52 O.R. (3d) 779 (C.A)).

. W.C.[1999] M.J. No. 542 (Q.B.) (QL).

. W.G.[2000] N.J. No. 86 (S.C.(T.D.)) (QL).

. W.P.N.[2000] N.W.T.J. No. 15 (S.C.) (QL).
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Appendix B: Production and Disclosure Decisions eciBions on
Likely Relevance (27)

Decisions in Which Records Were Found Likely Reitg\8):

. C.5(2000), 195 Nfld. & P.E.I.R 219 (Nfld. S.C.(T.D.))
. D.H, [2000] A.J. No. 142 (Prov. Ct. (Youth Div.)) (QL)
. G.P.J(2001), 153 Man. R. (2d) 191 (C.A)).

. K.A.G(2001), 192 N.S.R. (2d) 5 (Fam. Ct).

. L.G, [2000] O.J. No. 5090 (Sup.Ct.) (QL).

. v. L.P.M, [2000] O.J. No. 4076 (Sup. Ct.) (QL).

. V. R.B.[2002] N.J. No. 176 (S.C.(T.D.)) (QL).

**R.v. W.C.[1999] M.J. No. 542 (Q.B.) (QL).

**R. v. W.G.[2000] N.J. No. 86 (S.C.(T.D.)) (QL).
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Decisions in Which Some Records Found Likely Reitv4):
R. v. D.P.F(2000), 194 Nfld. & P.E.I.R. 51 (Nfld. S.C.(T.D.))
R. v. Hudson[2001] O.J. No. 5456 (Sup. Ct.) (QL).

R. v. L.S.[2000] O.J. No. 3991 (Sup. Ct.) (QL).

*R. v. W.P.N.[2000] N.W.T.J. No. 15 (S.C.) (QL).

Decisions in Which Records Were Found Not LikelyeRant (14):
v. Batte[2000] 49 O.R. (3d) 321 (C.A)).

. D.M, [2000] O.J. No. 3114 (Sup. Ct.) (QL).

. D.W.L.[2001] N.S.J. No. 269 (C.A.) (QL).

. E.A.N.[2000] B.C.J. No. 298 (C.A.) (QL).

. M.A.S.[2001] M.J. No. 516 (Q.B.) (QL).

M.G, [2001] M.J. No. 61 (Prov. Ct.) (QL).

. N.P.[2001] O.J. No. 1828 (Sup. Ct.) (QL).

. P.E.[2000] O.J. No. 574 (C.A)) (QL).

. P.J.5[2000] Y.J. No. 119 (S.C.) (QL).

. R.C.[2002] O.J. No. 865 (C.A.) (QL).

. S.P.[2001] O.J. No. 2898 (Sup. Ct.) (QL).

. Sutherland2001] 156 C.C.C. (3d) 264 (Ont. C.A.).

. Tatche|l[2001] 207 Nfld. & P.E.I.R. 131 (Nfld. S.C.(T.D.)
. Thompsqrj2001] 52 O.R. (3d) 779 (C.A)).
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*indicates disclosure decision, not disclosed
**indicates disclosure decision, records or portidnecords disclosed



