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This article proposes relational contract as a tifode Cet article propose une analyse de [l'institution du
analyzing marriage under Canadian law. In contrast, mariage en droit canadien se basant sur un modele
Bracklow v. Bracklow the Supreme Court of Canadacrelationnel» du contrat. Dans I'ari@tacklowc. Bracklow
recognized two “competing” models of marriage ameé¢ la Cour supréme du Canada a reconnu deux modeles
models of spousal support. The difficult policyues in the supposément opposés du mariage, ainsi que troiélesode
law of spousal support relate not to a tension betw I'obligation alimentaire entre les époux. Toutefoi®lon
different models but instead go to compensatiociuding I'auteur, les questions de politique juridiquepéss difficiles
reliance and expectations. This article uses olaticontract dans le domaine des obligations entre époux ndqumoent
to critiqueBracklow considering the challenges in definingoas de I'opposition de différents modéles de lati@h mais
models. The Court’s basic social obligation modad &s plutdt de la question de la compensation, entreeguties
non-compensatory support are unjustifiably broadi #s sacrifices feliance) et des espérances légitimes de chacune
compensatory support is too narrow. In assessim@xtent des parties. Le modele relationnel mene a unejeetide
to which competing models give couples flexibilily Bracklowet les difficultés plus générales en définissast d
customizing their relationships, the article disserin  modeles. Ainsi, dan8racklow le modéle de I'obligation
Bracklowthe emergence of new notions of public orderén trsociale fondamentale et les justifications non-censatoires
sphere of marriage and a sense of not only proagduit sont trop étendus, alors que les justificationspemsatoires
also substantive, justice. sont trop étroites. L'auteur discerne damsacklow

I'émergence de nouvelles notions relatives a 'ergublic
dans la sphére du mariage qui permettent de remiad-dela
de la justice procédurale, une justice substantive.
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A dispute over spousal support is a contest betsties. Even under
a regime of no-fault divorce, each spouse attetoptenvince the trial judge
of the merits of his or her narrative of the failedrriage—what was agreed,
given, retained and owed. The statutory factorsadnjelctives that trial judges
must balance do not lead to precise accountingesntthey are merely
considerations for the judge in characterizing mh@riage and its lasting
enforceable obligations. While the story of eachriage is unique, patterns
emerge and recur, both in informal story-tellingatmarriages and in decided
cases. Such patterns assist counsel and judgepasing order on a couple’s
understandings and misunderstandings of the pabhelp policy-makers draft
default rules.

A marriage may be viewed as a close emotional imath€ial union in
which the spouses commit to being each other'sfddetner. As they live
together, spouses become deeply intertwined imiahdiependence and care;
indeed, whether their relationship has a religimua secular foundation, their
individual identities are more or less subsumedeuntthat relationship.
Consequently, if marriage breaks down, it is diffidor spouses to disentangle
themselves. Even after divorce, one spouse mayedpgired to support the
other, and while this is often viewed as a burdtemay also be understood as
simply a foreseeable consequence of the origindibation, which was
undertaken freely. Within such a model, it is imgibke for one spouse to know
at the outset or even during the marriage the éxfethe obligations assumed
towards the other spouse in the event of marriagakoown; the mutual
obligation assumed on marriage has the potent@\er needs that arise even
after termination of the marriage, as in the ewdiiliness.

Another view, strikingly different, is that of mége as a partnership
between two equal, independent individuals whoaueipursue common goals
and personal satisfaction, but who retain distithentities and interests. While
there may be much sharing and collaboration, iitlagriage ends, the parties
expect to reassume their independent status arnthgertheir separate lives.
The termination of marriage is thus an occasionskttling accounts and
liquidating obligations. Subsequently, no furthegbts can arise. Their
obligations acquitted, the parties may move omldisth new relationships, and
assume new family responsibilities.

While divorcing spouses may disagree about elenwdrite story of
their marriage even if they agree on its basicatae, conflict intensifies when
the spouses clash over their relationship’s funddahetructure. The trial judge
then has to accept the story of one spouse orthiee, @r integrate parts from
both into the court’s official story of the marriggperhaps adopting a more
flexible structure that falls between the two bgmsitterns.
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In Bracklowv. Bracklow! the Supreme Court of Canada affirmed that
Canadian law recognizes the two patterns mentidweed as essential to its
approach to questions of marriage and spousal supfte Court accepted
these patterns as two “competing” theories of ragaj calling the first the
“basic social obligation” model and the second‘thdependent, clean-break”
model? These theories give rise to different post-mastgport obligations.
The support flowing from the basic social obligationodel is “non-
compensatory,” and that associated with the indeguetn clean-break model is
“compensatory? Justice McLachlin (as she then was) also notetl dhth
models of marriage and their corresponding sposiggport theories permit
individual variation in contract, providing a ttibasis for a legal entitlement
to support that is apparently unattached to a agermodet.According to the
Court, the trial judge’s task is to balance thesel@ls and the relevant statutory
factors and to strike a balance that “best achigy&®e” in each caselt is
understandable that the Supreme Court did not &lemae theory over the
other: together the two theories represent a pegntaension in family law
between the individual and the family unit, betweiedependence and
dependence.

Yet maintaining these two competing models as therts approach
is unsatisfactory. The effect of two parallel, jgidlly recognized models is to
preclude the possibility of genuine argument betwd® separating parties
because the applicant and respondent spouses peedfute each other’'s
arguments. Instead, relying on different modelghlbmmay be correct. One
spouse may say, “You assumed an obligation to suppefor life”; the other
may say, “We married as individuals and we exitrtteriage as individuals,
| owe you nothing more,” and both positions findhasity in the law. The trial
judge thus chooses between positions that clasmregal substance, but in
radically different desired outcomes.

111999] 1 S.C.R. 420, McLachlin J. [hereinafBracklow.

2 Seeibid. at 434--35. The basic social obligation modells® referred to as the “mutual obligation”
model. Seébid. at 436.

3 bid.
*1bid.
5 bid. at 438-9.

6 A good example is the quantum decisBracklowv. Bracklow(1999), 181 D.L.R. (4th) 522 at 525--
6, 529-530 (B.C.S.C.), Smith J.
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Scholars have, however, developed a model of nggrgs relational
contract that integrates the important concerns which th@@&ne Court seeks
to protect in recognizing both the social obligatend independent models.
Viewing marriage in such terms does not resolvagisements about important
aspects of marriage, but it does provide a rhegbsipace in which arguments
must clash, and both parties can no longer be &y irreconcilably correct.
Relational contract would provide a more flexiatel complex pattern for the
story of a marriage than does the maintenance tehsion between two
approaches lying at opposite ends of a spectrurthéaSupreme Court also
recently tried to with equality right§)Then the relational contract of a
particular marriage, assessed subjectively or tibgdg, would be at stake as
well as the precise kind of relational contract tedlimits on private ordering
that legislatures and courts wished to promoteanadian family law.

This article argues that relational contract is thesst model for
understanding current Canadian marriage. It bdgyresddressing marriage as
relational contract on a theoretical level. Afteielly sketching the model, the
article tests it against the current law of mamiaygCanada—both federal law
and the civilian and common-law provincial regimesne the major concerns
of commentators and the courts. It argues thatioek contract explains the
current regime of spousal support better than nsoatetivil wrong or unjust
enrichment, and frames more clearly the difficaligy decisions not yet fully
addressed by Parliament. While it does not prowidint solutions, relational
contract offers “increased clari{and an analysis for addressing the important
concerns, such as women’s poverty after divorcat tnderlie the social
obligation model. Unlike the latter, however, r@atal contract is not
contradictory as a source of obligations in lightentemporary marriage and

! Seee.g.L. Cohen, “Marriage, Divorce and Quasi Rents;I@ave Him the Best Years of My Life”
(1987) 16 J. Legal Stud. 267 at 267-68. On relalioantract more generally, seg I.R. Macneil,The New
Social Contract: An Inquiry into Modern ContractURélationgNew Haven: Yale University Press, 1980)
at xii-xiii, 10-35 [hereinafteNew Social ContragtFor a Canadian perspective, see the work of Beley,
“L’entreprise, I'approvisionnement et le droit. \éare théorie pluraliste du contrat” (1991) 32 €Dd 253
at 258 [hereinafter “Une théorie pluraliste du cati}, who recognizes the “importance centrale” of
Macneil’s theory, though he situates it slightlffeliently, within legal pluralism.

8 Endorsement of a relational contract model migtakin to the Supreme Court’s recent development
of a unified approach to equality. Semwv v. Canada(Minister of Employment and Immigratiqif1999] 1
S.C.R. 497, integrating the two major approachestality and that of Justice L’'Heureux-Dubé.

o See H.O. Hunter, “An Essay on Contract and Sta&ase, Marriage and the Meretricious Spouse”
(1978) 64 Va. L. Rev. 1039 at 1097, on the limii&tity of models such as status and contract.a#egories,
status and contract may, in fact, be “rhetoricafijangled” and “mutually interdependent.” See JdBerg-
Hiller, “Making a Mockery of Marriage': Domesticd?tnership and Equal Rights in Hawai'i” in C. Stich
& D. Herman, edsL,aw and Sexuality: The Global Are(Minneapolis: University of Minnesota Press, 2001)
113 at 118-19.
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no-fault divorce. Relational contract is betterrttthe competing models in
Bracklow at accommodating the changes that transpire dudng-term
intimate relationships and that potentially rendee spouse economically
vulnerable relative to the other. The proposed rhaglso assists in
understanding the ambiguous status of marriagedso#im institution in which
society is implicated and as a private relationisTdomplex positioning is
evidenced in the acceptance of prenuptial conteaudsseparation agreements
modifying default rules, palliated by the cautibattcourts demonstrate in their
enforcement. Insights about potential errors int@ming within the relational
contract of marriage militate for continued cautiBarthermore, the extension
of some marriage obligations to unmarried couples proves consistent with
the relational contract model.

Next, the article applies the relational contracidel to critique the
Supreme Court’'s models of marriagaBiracklow At the same time, this article
explores, more generally, potential difficulties ursing legal models in
adjudication. Théracklowjudgment is problematic in a number of respects.
It illustrates the importance of adequately defininompeting models.
Specifically, concerning spousal support, the arguinis that the Supreme
Court’s competing models are not distinct enouglhdaanalytically useful.
Moreover, the basic social obligation or non-congaory model is
unjustifiably broad given the current no-fault dige regime. The compensatory
model, as set out, is too narrow, and would befiefit the insights of what
compensation can mean viewed from a relationalraohperspective. The
competing models iBracklow raise questions of the boundaries of their
application, as do legal models more generallystFa competition between
models suggests a regime of choice and considdrabliom by parties to craft
their own terms, buBracklowis a reminder that there are always limits on
private ordering. Indeed, the judgment indicates ¢imergence of a new
conception of an untouchable public order coreutstantive, as opposed to
procedural, justice that cannot be contracted bulge@cond, as the application
of theBracklowjudgment to both married and unmarried couplessttf legal
models do not necessarily reify distinctions, asld be expected, but may
instead blur them by influencing decision makingh@arning similar but
nevertheless distinct institutions. In other wottiey are not easily confined to
the situation for which they were articulated. Minahe article considers the
lessons from this analysis.

It is appropriate here to note some limitationgto$ article. First,
thoughiitis a criticism of the social obligatidrebry, which is related to a status
concept of marriage, this article is not a reaithbhny “linear evolution” of
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marriage from status to contrattToday, the position of marriage between
these two poles is at best “equivocaldnd while the argument is that relational
contract provides a superior model for marriagettast institution has
developed, the status quo was not inevitable amksma culmination. Second,
this argument is limited to marriage and spousgpsu within Canada,
referring to what may be a unique combination—f@raple, the factors in the
Divorce Act? and Canada’s comparatively advanced recognitiamofarried
couples. The relational contract model has not serdy been “forming
underneath everything that grow$.This article deals only peripherally with
the question of child support, while recognizing ttifficulty of sustaining
distinctions between spousal and child suppiahd does not attempt to treat
same-sex relationships in any depth. Lastly, thigiment is grounded on a
position of skepticism concerning the power of figmaw to dramatically
improve people’s lives. Replacing the two competimadels of marriage and
the three theories of support entitlement withtretal contract would neither
eradicate post-divorce poverty nor equalize uneaglalions between spouses.
Yet while a relational contract view of marriageoyides no “obvious or
optimistic” solutions? this article seeks to show that it would neveehsl
provide a single, clearer, and more sensitive mdiglational contract would
acknowledge the potential for serious inequalitintimate relations and offer
a reasonably coherent legal framework, both farripolicy debates and for
the thousands of unhappy couples fighting in court.

II.  MARRIAGE AS RELATIONAL CONTRACT

10 Seee.g M. Minow, “Forming Underneath Everything That @ Toward a History of Family Law”
[1985] Wis. L. Rev. 819 at 826, who challenges stui@ditional” histories of family law as “deepligived.”
Seeibid. at 834.

11$eee.g J. Carbone, “Economics, Feminism, and the Reitimenf Alimony: A Reply to Ira Ellman”
(1990) 43 Vand. L. Rev. 1463 at 1469.

12 R.S.C. 1985 (2d Supp.), c. 3, s. 15.2. For exangole important respect in which Canada differs
fromthe United States, the world’s greatest predotacademic literature on contract, marriagd civorce,
is the comparative inattention paid in Canada éeWolution towards no-fault divorce. American joair
articles on the subject—many fiercely critical—&we numerous to mention.

13 This image for legal patterns developing unseenesofrom Minowsupranote 10.

14 SeeFrancisv. Baker, [1999] 3 S.C.R. 250 at 275-6 for judicial recdgmi of the practical difficulty
of isolating child support and child expenses.

15 See Cohersupranote 7 at 303, who finds it difficult to suggestith any conviction” a definitive
solution to the marriage problem. But for the lesstious view that identifiable changes to stagutamily
law could potentially benefit spouses, “their chiéid, and society at large,” see M.F. Brinig, “Caitng
around No-Fault Divorce” in F.H. Buckley, e@he Fall and Rise of Freedom of Contréburham, N.C.:
Duke University Press, 1999) 275 at 279.
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A. Definitions

Theorists struggle to define relational contraghekican scholar lan
Macneil does so by contrasting it with discretegransactional contracts, in
which no relation exists between the parties dtman the “simple exchange of
goods.™ The paradigm of such discrete contract is thestiation of neo-
classical microeconomics. While both discrete aidtional contract involve
such exchange, the latter is notable becauselitdas significant elements of
“non-economic personal satisfactiod.”Macneil has devised lists of
characteristics that distinguish relational cortgadrom more shallow
transactions, for example, “commencement, duratiand termination;
measurement and specificity; planning; sharing wedividing benefits and
burdens; interdependence, future co-operationsalighrity; personal relations
among, and numbers of, participants; and poweCHharles Goetz and Robert
Scott have identified relational contract by thetiga’ inability to reduce the
arrangement to “well-defined obligation'$ More simply, and much later in the
theory’s development, Melvin Eisenberg observed ¢heelational contract
involves “not merely an exchange, but also a retethip, between the
parties.® Yet this short definition fails to recognize titfining “relational
contract” is a challenge chiefly because “conttdechange,” “relationship,”
and even “parties” are words with contested, c@atii meanings. Eisenberg’s
definition thus incorporates a number of other aaheéed debates. In particular,
his suggestion that it is a yes-or-no question tdret contract is only an
exchange or an exchange combined with a relatipniginiores Macneil's
argument that exchanges within society fall onepim between pure discrete
transaction and pure relation, themselves bothistaufictions.

The argument in this article, however, does noeddmn the outcome
of such disagreements within the literature onti@bal contract; there is

16 SeeNew Social Contragsupranote 7 at 10. On some of the terminological diffies in defining
relational contract theory, and his own admittedly-late efforts to replace some of his own terses, I.R.
Macneil, “Relational Contract Theory: Challenges &ueries” (2000) 94 Nw. U.L. Rev. 877 at 892-97.

1 See |.R. Macneil, “The Many Futures of Contra¢is€¥74) 47 S. Cal. L. Rev. 691 at 723.

18 See |.R. Macneil, “Economic Analysis of Contra¢tRelations: Its Shortfalls and the Need for a
‘Rich Classificatory Apparatus™ (1981) 75 Nw. U.Rev. 1018 at 1025 [footnote omitted, hereinafter
“Economic Analysis of Contracts”]. Other slightliffdrent lists appear elsewhere in his work, big tne is
typical.

19 See C.J. Goetz & R.E. Scott, “Principles of Reladil Contracts” (1981) 67 Va. L. Rev. 1089 at 1091.

20 See M.A. Eisenberg, “Relational Contracts” indaBon & D. Friedmann, ed&eod Faith and Fault
in Contract Law(Oxford: Clarendon Press, 1995) 291 at 296 [haf&in“Relational Contracts”].
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considerably more consensus around at least the thatson of marriage as
relational contract. For example, Cohen writes thetn marriage the spouses
exchange promises to deliver a “lifetime streamspbusal services® In
reliance on these promises, each party invesssigta specific to this marriage
and forgoes other opportunities and activities.thie relational contract
literature, investments made specifically for tharnage and that are not
transferable, such as a decision to leave a carekto raise the children, are
identified as “idiosyncratic.”

The marriage contract is highly relational in thésise. The letter of its
obligations and exchanges cannot be set out coetpktthe beginning, or at
least it is inefficient to attempt to do so, and dtommitments made initially do
not, except in a vague, hortatory way, exhaustylrerg the parties expect to
occur within the relationship. Indeed, Cohen obssrthe striking “lack of
explicit detail.”” Moreover, beyond the gaps in promise, much of aiage
relation is likely to be what Macneil calls “nongpnissory,” arising not from
the parties’ promises but “otherwise from the iielaitself.”” He means that
the relationship’s content simply develops fromghgies’ interactions during
its life.

More specifically, this article uses relational trast to mean a
relationship between two individuals in which tlsgek not only economic, but
also non-economic and emotional support. The malatiip is notable for the
source of its obligations: a mixture of promis@uph the nature of the intimate
relationship lived over time is such that it is imsgible to express exhaustively
all the obligationex ante tacit agreement, with obligations arising frone th
parties’ interaction; and at times, statutory impos. The relationship is
founded upon a shared project, which includes thiat®nance of a household,
often the raising of children, and given the humaad for companionship, a
deep interest on the part of each party in theicoation of the relationship
itself. Given their commitment to the relationsisipbntinuation, the parties in
such relational contracts are typically optimistne do not make decisions that
take into account the statistical probability of tielationship’s rupture. In the
event the relationship ends, the notion of the eshanterprise leads to a
calculation of losses using a measure of relianceexpectation. Since losses
are shared, damages within a relational contraatetrnecessarily premised on
one party’s breach. In this sense, the end of aiaggr may almost be viewed

2 See Cohersupranote 7 at 267.

22 Seeibid. at 272, where Cohen suggests that this vaguanakes a marriage contract like an
employment contract.

23 SeeNew Social Contragsupranote 7 at 28.
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as a superior force, since, although it is notitteally unforeseeable when
contemporary marriages are viewed collectivelis @n outcome that neither
party expected on entering that relationship. Thiadel will be developed
further in the course of this article. Like othegal models, it does not contain
concrete policy outcomes. It is a methodology pravides an orientation and
a means of organizing the design of systems aral tatgs.

Viewing marriage as relational contract is somesiraticized for
reducing everything to economics and failing taoat for the affective aspects
of intimate relationship¥. It is possible that the contractualizing of marita
obligations such as fidelity may trivialize them;am admittedly less
comfortable than some law and economics theorigts @omputing sexual
relations as merely one more good contributing fanaily’s welfare, to be
exchanged among utility maximizeérdndeed, many would find it unromantic
to characterize the marriage market as a forum lichv self-interested
individuals exercise preferences and contractiiogiterm economic alliances.
Yet some discussion of relational contract attenpt®clude non-economic
aspects of marriage. For example, Elizabeth SemttRobert Scott describe
marriagequa contract as a deep emotional commitnféritlacneil draws
parallels between contractual relations and whatokmgists call “primary
relations,” where parties respond to each othertamde persons, with deep and
extensive communication, and where personal satisfes are paramount.
More generally, relational contracts differ frorarisactional contracts in that
the former recognize that the preservation of #lationship itself is one
objective of the partie¥ that partners are not fungible, and that conisacbt
a casual way of recognizing marital love. Any ohlijst about relational
contract’'s lack of romance might resonate less wdibilians, already
accustomed to dissecting the substance of conjatpionships in connection
with the codifiedobligation de faire vie commurig

24 Seee.g.M.C. Regan Jr., Alone Together: Law and the MeamimigMarriage (New York: Oxford
University Press, 1999) at 162—87, on the riskpodperty rhetoric.”

2 Seee.g.E. Landes, “Economics of Alimony” (1978) 7 J. Le§aud. 35 at 40.

26 Seee.g.E.S. Scott & R.E. Scott, “A Contract Theory of Mage” in Buckley supranote 15, 201
at 202, 208.

21 See “The Many Futures of Contractsypranote 17 at 722-23.
28 See “Une théorie pluraliste du contratipranote 7 at 283.

29Art. 392 C.C.Q. See also the discussion in N. iastWhat IsVie Commune Qu’est-ce qukving
togetheP” in Mélanges Paul-André Créped¢Gowansville, Qc.: Yvon Blais, 1997) 487 at 496r&inafter
“What IsVie Commun®’] on the tension between rationalism and senttediégyiin defining marital duties.
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Itis also necessary to highlight the usage ofiwads. When relational
contract theorists discuss “contract,” they meaelaion lived over time. As
noted, this article does not contrast marriagelasional contract with marriage
as status; today no one really argues that legaliage is entirely a status
relationship imposed by the state, although renmahsuch thinking persist.
Itis also easy to confuse legal marriage with fage as a religious sacrament.
In contrast to relational contract theorists, tholeser to the status notion of
marriage use “contract” not for the relation itsddfit rather for the act of
promising that forms the contract, constitutedeigal relationship and invokes
state recognitiod’ This distinction is sometimes imprecise when dismg
marriage, though the distinction is clearer in dgsing unmarried cohabitation.
Relational contract theorists may see unmarriedloibhints as living a relational
contract; status theorists may see them as hawrgntract at all.

“Marriage” is prone to similar confusion and unednty. In this article,
“marriage” refers to the relationship lived by ffeaties, and “wedding” to their
initial state-sanctioned promising ceremony. Thigtiniction, too, is more
important for unmarried than married couples: unmadrcouples may well live
what looks like a marriage, though they have hadvadding. But even in a
marriage context, the distinction assumes signifieain cases of short
marriages, where the weddingia ceremony presumably carries the same
weight as always, but the relationship lived overet may reasonably carry
much less?! The article turns now to how relational contramt@nmodates the
serious concerns about marriage that emerge frernabe law and doctrine.

B. Concerns about Marriage
1. Spousal support

Alimony or spousal support after divorce embarraiseorists because
it has little prima facie justification. The posist answer—that Canadian

spouses can get an order for alimony becausBittogce Actsays they can—
offers little aid in interpreting statutésThe literature on spousal support,

80 See C. Friedzontract as Promise: A Theory of Contractual Obtiga (Cambridge, Mass.: Harvard
University Press, 1981) at 21. For this notionmirpise as constituting a marriage, seg Mironv. Trudel
[1995] 2 S.C.R. 418 at 450, Gonthier J., dissertiegeinafteiMiron)].

sl Seee.g Droit de la famille—2071, [1994] R.J.Q. 2933 (Sup. Ct.), justifying a deatign from the
equal division of the family patrimony under ar224C.C.Q.

82 Chouinard J. articulates this positivist view tidiguishing the statutory alimentary obligationeaft
divorce from the marital alimentary obligation cigimere separation from bed and boardylgssierv.
Delage [1983] 2 S.C.R. 401 at 408.
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particularly under no-fault divorce regimes, is t@st to be summarized here.
This section suggests why two legal models someatameociated with spousal
support—civil wrong and unjust enrichmenére inappropriate and indicates
how relational contract at least frames questionsossibilities.

Analyzing a marriage breakdown according to theentrregime as a
civil wrong is of limited use for several reasdfBirst, none of the possibilities
leads to a satisfactory characterization of thepemsable fault. Although one
party’s behaviour may have precipitated the enthefmarriage, the current
statutory regime of no-fault divorce suggests thaburt will not inquire into
marital “misconduct® In any case, few would advocate a return to at faul
regime where spouses spy on each other to amateneei proving the other’'s
perfidy 3 Next, it is difficult to equate the act of seekiagdivorce with
negligent or faulty conduct, particularly givenstatutory facilitatior?® A more
complex, but ultimately insufficient act, is theilgation by the economically
superior spouse of the other spouse’s specializatiadomestic labour, for
example, that resulted in the latter's economiadisntage on conclusion of
the relationship. The deterrence connotations ofi sucharacterization as a
civil wrong giving rise to damages are inapprogi@amages suggest that the
defendants had a duty to act otherwise but instaghged in “socially
undesirable conduct”Such a value judgment is contrary to society’sriest
in stable and productive marriages. Family lawls i@ surely not to discourage
men and women from making sacrifices for the gobd marriage. Indeed,
such idiosyncratic investments may be essentith@éosuccess of long-term
relationships: by making it impossible for the gagties to walk away without
suffering some loss, deep investments encourage tinstay together. While
society may endorse the idea that either spousddsbe able to support him-
or herself if necessary, there is no social consetisat it is the law’s role to

33 See Justice Boyle's interpretation Mbgev. Moge [1992] 3 S.C.R. 813 [hereinaftdtogd in
Bracklowv. Bracklow(1995), 13 R.F.L. (4th) 184 at 188 (B.C.S.C.) flieafterBracklow(trial)]. The Court
of Appeal would have preferred a “different chadfevords” but saw no error in the trial judge’s bs&s. See
Bracklowv. Bracklow [1997] 8 W.W.R. 696 at 700 (B.C.C.A.), ProudfddA. In contrastBracklowrejects
the tort analogy, but such analysis has persistedgh that it merits comment.

34 Divorce Actsupranote 12, s. 15.2(5). See the discussion of tiaioelship between tort and no-fault
divorce in an American context in I.M. Ellman & S.Bugarman, “Spousal Emotional Abuse as a Tort?”
(1996) 55 Md. L. Rev. 1268 at 1285.

35 This is not to suggest that there are never ies&in marriages where tort and assessment of
personal loss are strikingly appropriate and corsgion is owed by one spouse as a wrongdoer. For
example, abuse and mental cruelty amounting toicaihconduct should clearly give rise to tort daemg

36 Divorce Actsupranote 12, s. 8(1).

87 See Ellman & Sugarmasypranote 34 at 1287.
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deter spouses from staying home to raise childxero-fault regime, based on
the risk principle®® may have social utility and come closer to captyithe
statutory spousal support scheme, but is far rechéngem the classical fault
model.

Second, the causal connection sometimes requirsgaunsal support
cases between the marriage breakdown and the fatadifficulties of the
applicant spouse is rarely set as high as unditliahility regimes. Judges seek
some link, but do not require direct causations$gtig the civil standard of
proof.

Third, spousal support awards are not set, likeadpa®s, to compensate
fully. Though it is worth little, a successful piiff can get an award for civil
liability damages from a penniless defendant. Intist, theDivorce Act
requires consideration of the resources of eachsspdndicating that a court is
unlikely to award spousal support which, while restias compensation,
outstrips the respondent spouse’s ability to Jay.

Fourth, a relationship as intimate as that betvsmuses pushes the
utility of a civil fault regime to its limit$® In the civilian system, civil
responsibility requires only fault, causation, ametjudice. By contrast,
common-law tort requires at least a duty of cankifig the plaintiff and
defendant. Nevertheless, both civilian and commem C€ivil fault apply
clumsily in this context because of the partieseinonnectedness and the
prospective character of the spousal support fretiuesought. Damages
awarded for personal injury are prospective irstiiese that they indemnify for
future lost earnings that the plaintiff would haa@ned had he or she never
encountered the defendant. They may be charaaletizen, as relating to
expectations. In contrast, what is frequently stigsin divorce cases is not the
earning power of the homemaker wife had the hushahdommitted the fault,
but rather the benefits she would have derived Heastayed in the marriage
and continued to generate the majority of the hioolsks income. The fault
model poorly accommodates a wrongful act thattfatss the expectation of
a future benefit accruing from the defenddnin a way suggestive of contract,

38 Seee.g J.-L. Baudouin & P. Deslauriefisa responsabilité civilesth ed. (Cowansville, Qc.: Yvon
Blais, 1998) at paras. 131ff.

39 Divorce Actsupranote 12, s. 15.2(4).

40 Although the facts are evidently differeBtpbson (Litigation Guardian ofy. Dobson [1999] 2
S.C.R. 753, perhaps indicates tort's conceptuasttaimts in a context where, at least historicallywith
marriage under the common law, there was a leggt ahpersonhood.

41 This difficulty lies at the core of conceptualuldes with an action in tort action brought witheon
for breach of an employment contract and led ta¢heirement of a separate actionable wrongVéal&ace
v. United Grain Growers[1997] 3 S.C.R. 701 at 734.
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civil wrong thus comes closer to penalizing nonfgeenance of an obligation
rather than fault.

Finally, even if it is possible to cram the faatsoi it, the civil wrong
model is simply unconvincing. Given spouses’ cormmeitt to the relationship,
they do not act in the forward-looking, prudent vadiyhe reasonable persén;
rather, they commit deeply, even rashly, to atlifgether and the pursuit of
shared goals. As evidence of the unsuitability of tcivil wrong
characterization, it teaches little about how, eiogily, married couples
behave. In contrast, relational contract literatotonly provides a model that
accounts for the legal results currently observdhle also further illuminates
the conduct of married couples.

The equitable doctrine of unjust enrichment appleeiter suited to the
project than the civil wrong. It provides for régtion when one spouse is
impoverished, the other is correspondingly enriclteadl there is no juristic
justification. Accordingly, when a marriage endw spouse who has worked
for money may owe the homemaker spouse for unphiolir performed in the
home or for improvements made to property. The @mgtion may be
determined according to a value-received or a vedteined approach, though
the Supreme Court prefers the latter, and the rgnsefiequently proprietary,
in the form of a constructive trust.

Yet unjust enrichment proves inadequate for maouglihe current
support regime. The market tends to devalue domkdiour of the sort that
women have traditionally performed at home. Thusnea generous market
assessment of one spouse’s enrichment may nottréfle extent to which
Parliament wishes the other spouse compensatedefoimpoverishmertt.
Moreover, even if valuation were considered faiis impossible for courts to
create a “notional ledger” to record every servasaered; thguantum meruit
approach leads to the “futile invocation of a spgaccountant® However,
such a straight compensation approach is not teflem current Canadian
spousal support. Similar to the case of civil fatlie stipulation that courts

42 Perhaps the prudence of the negligence-avoidaecgality is more visible in the early stages of
dating, when invitations and the days between pluatis are counted and the value of gifts calilttate
although such conduct may be characterized moseipsively as a courtship signalling game. See &héto
“Family Law and Social Norms” in Bucklegupranote 15, 256 at 260.

43 Seee.g.Peterv. Beblow [1993] 1 S.C.R. 980 [hereinaftBetel]. The civil law stipulates that the
measure is value retained (art. 1495 C.C.Q.).

44 See the discussion in Reganpranote 24 at 171. But see McLachlin J.’s optimisrRater, ibid.
at 993-94, that the Supreme Court of Canada nowesalomestic labour.

45 See the comments in R.E. Scane, “Relationshipstafaount to Spousal’, Unjust Enrichment, and
Constructive Trusts” (1991) 70 Can. Bar Rev. 26D&it.
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consider the “condition, means, needs and otheuistances” of the partiés
requires a much subtler assessment than full uéstitto the extent of the
value retained under unjust enrichment. Furthermneihde unjust enrichment
doctrine speaks of “expectatiorfé those expectations relate to the assumption
that past labour would be compensated, and nbetextent of future support
or exchange between the parties. Unjust enrichmeetfospective restitution
(if judges follow its principles, instead of simgdyrsuing substantive justite
is not broad enough to recognize the future distafina wife's earning
potential resulting from her absence from the lalmarket. Finally, although
the concept of unjust enrichment is distinct fras possible remedié$,it
remains closely linked conceptually with the constive trust, and as such is
more likely to assist property-owning claimants s@pouses own property
than claimants whose spouses do not. For exatim@e/alue-retained model
does little to recognize a future obligation to iststhe economically
disadvantaged middle-aged spouse with few assegpeiter husband’s earning
power. An unjust enrichment determination may, mumber of cases, parallel
that achieved by the current statutory and juridpntial law, but an appropriate
legal model will apply more generally than doesushgnrichment.
Furthermore, civilwrong and unjust enrichment ebtarizations polarize
a divorce dispute between a claimant, on the oné, lzend the respondent and his
(typically) property on the other. Relational caatrlooks to the gains and losses
of both parties, not as against another party réthier as a result of the joint
endeavour’ Characterizing a woman’s financial disadvantageasesult of the
relationship, which she herself helped to structuagher than of particular
behaviour by the man, presents her less as a yjgtovided it is not taken to an
extreme that blames her for her current financia@cariousness. Such a
characterization positions the woman as reclaimergnvestments from a failed

46 Divorce Actsupranote 12, s. 15.2(4).
4 Seee.g Peter, supranote 43 at 990.
48 See Justice McLachlin’s commentstiid. at 987.

49 Ibid. This distinction is clearer in the civil law, wiee unlike in the common law, the codified
principle appears abstractly from particular caSes art. 1493 C.C.Q.

50 The notion of a joint venture is discernible i tiegime of the family patrimony, which includes
certain property irrespective of which spouse ovinSee art. 414 C.C.Q. Compare the equalization of
matrimonial property under tliamily Law ActR.S.0. 1990, c. F.3, s. 5 [hereinafieA], which still makes
one party claim property clearly owned by the ofhety.
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enterprise, rather than as seeking the man'’s pyopdre focus is on the gains and
losses from the relationship itseif.

Relational contract is a broad model that provalesimber of ways to
analyze spousal support. Some of them purpororat tontractual, but may seem
to be so ultimately? One contractual approach does not rely on théioes
character of marriage and operates even withimm&ramiual transaction: upon
marriage, X promises Y that, in return for investiseor sacrifices that Y will
make, such as giving up a career to raise thditreni, X will support Y. When X
and Y marry they also make a number of other presnisis, of course, possible
to recast this scenario as a mutual promise thatXy will provide for each other.
In a vast number of cases, however, when the pafiecialize—the traditional
arrangement sees one in homemaking, the otheridnymak, though a subtler
specialization is more common—it is clear who ixdming economically
vulnerable for the couple’s mutual benefit. In sticbumstances, there is an air of
fiction in the characterization of the support gation as mutual, as there is with
promise theory generally.

Other notions more dependent on the relationakcagenarriage come
closer to describing the current state of the Ganastatutory regime of spousal
support. It is possible to suggest that in marryfiegparties establish expectations
as to what will happen if the relationship endgspective of fault. Alternatively,
it may be more satisfactory to provide restitufimna woman’s career sacrifices
in the interests of the children or the husbandieer® After all, the wife’s
foregone opportunities in the labour market may e@hstitute the “major lost
cost” of the marriage as a joint endeavour; indéedyring the marriage the
husband made investments chiefly in his own eanmirger, they are presumably
not lost costs at all, but rather portable ashatstrvive the marriagéThis raises
calculation questions as to whether a debtor spehuseld compensate for past
earnings foregone by the other spouse, for heeéwatng capacity, or bothSuch
restitution can be framed without requiring probfault or full compensation at
market prices, as spreading the costs or investmagutle in the relationship that

o1 Seee.g.N. Duclos, “Breaking the Dependency Cycle: Haanily Law ActReconsidered” (1987)
45 U.T. Fac. L. Rev. 1 at 27.

52 Seee.g I.M. Ellman, “The Theory of Alimony” (1989) 77 C4.. Rev. 1 at 13--33, denying that his
theory of compensating the wife for her lost eagrpower is contractual. But for the argument tHeh&n's
position is, in fact, contractual, see Carbangranote 11 at 1468-71.

53Seee.g.;l. Carbone & M.F. Brinig, “Rethinking Marriage:mist Ideology, Economic Change, and
Divorce Reform” (1991) 65 Tul. L. Rev. 953 at 986.

o4 See Landesupranote 25 at 44-45.

55 See the thorough discussion in Ellmampranote 52 at 49-81.
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crystallize on its termination. Until divorce orlatst separation, the sacrifices
presumably are made as the result of a “lifestydégpence” for the benefit of both
spouses$® Relational contract makes familiar the “sociai@glnotion of parties’
sharing risks and losses so as to limit individoatastrophic losses”and while
itis clearly no longer public policy to save a nage at all costs, it is probably still
a policy objective to discourage casual divorcecokdingly, it is better that the
wife's losses be shared, rather than compensatigd $o that the end of the
marriage imposes costs on both spouses. This msporthe concern that full
compensation not render the wife “largely indiffareat least economically, to
sustaining or terminating the marriaz@&Vhile some commentators are wary of
expressing marriage obligations in the contractaalguage of economic
entittement and compensation, such sharing of enstdosses could well lead to
spousal support payments much more generous tham with which Canadian
applicants are familiar, addressing what is for ynemmmentators a key policy
imperative?® The factors in th@®ivorce Act however, limit full compensation.
Since a court considers the applicant’s circumstsas well as the respondefit’s,
it is not simply a matter of the applicant demaatstg losses per se. Perhaps the
expectation is that the contract between the gaxileprovide for some temporary
equalization between their respective financialtjpss on divorce.

Given the possible alternative characterizatiospofisal support, casting
the problem in relational contract terms genenatesutomatic answers. It does,
however, provide a powerful vocabulary and rangmesibilities, many of which
are absent from the Court’s definition of compemsasupport irBracklow As
will be discussed below, the Court’'s compensatageh while considering career
losses and sacrifices, was narrow enough to neatesie basic social obligation
model. The factors in tHeivorce Acffit reasonably well into analysis of marriage
asrelational contract; there is mutual exchandéramestment of energy and assets
in the relationship, which develops over time. kallethe nuanced account of
marriage resulting from a relational contract mamdfer accords with the dynamic

5 Seaibid. at 71.

s7 See D.A. Farber, “Contract Law and Modern Econcrhieory” (1983) 78 Nw. U.L. Rev. 303 at 335-
36.

o8 See the discussion of this notion in the principahadian article treating marriage as relational
contract, M.J. Trebilcock & R. Keshvani, “The Radé¢ Private Ordering in Family Law: A Law and
Economics Perspective” (1991) 41 U.T.L.J. 533 at.55

59 For example, Scott & Scotipranote 26 at 239) suggest that, if specializatiolbbdur involving
domestic tasks is performed for the benefit of lembuses, the spouses would predictably agxemteto
“greater protection against financial loss” thae law currently awards to the spouse staying athom

60 Divorce Act supranote 12, s. 15.2(4).
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relationship between support regimes and propaiisiah under provincial lak?
Relational contract assists in recognizing thegetsype gains and losses of parties
upon divorce, though as a model it, of course, aaanswer policy questions as
to how fully those losses should be compensatdawireliance and expectations
will be identified and assessed. The competing iagermodels irBracklow
obscure the work that remains to be done, becartiarRent and society agree
neither on the extent to which the law should gptba losses realized when a
marriage ends nor on which expectations shouldebally recognized as
reasonable. Making these determinations requiresyng other things, a
sophisticated behavioural understanding of hovetiomomic position of spouses
relative to one another alters during the courgbeif marriage.

2. Changes during relationships

Relational contract accounts well for incrementedrgye in obligations
within marriages. Macneil observes that much changengoing contractual
relations comes about “glacially,” through smabydo-day adjustments.in
contrast, the social obligation model seems lesgppgd to accommodate a
relationship, such as the Bracklows’, that chawoges time®* Instead, this model
often characterizes a marrriage once and for Hikatime the marital obligations
were first assumed, using promise theory to lotieatesponsibility consensually
undertaken for the other spouse. The social oigatodel and the clean-break
model suggest that a marriage is fundamentallyootiee other, not that parties
might develop greater mutual reliance over time thatlincremental alterations
can amount to radical changes to the nature ofdlaionship. In contrast,
relational contract is alert to the possibilitynefv, legally enforceable obligations
calcifying in the interstices of lived interaction.

Particularly during a long marriage, the partiey main or lose ground
relative to the other. Such changes are probalilytamded, though given the
statistics on female poverty after divorce, they eearly not unforeseealsfe.
Indeed, assuming the specialization of labour ipigthin marriages, where

61 On the subtleties and challenges of this relakignsn particular concerning pensions, see Justice
LeBel's dissent ilBostonv. Boston [2001] 2 S.C.R. 413 at 445ff. [hereinaf@wston.

62 See |.R. Macneil, “Contracts: Adjustment of Lomrgr Economic Relations under Classical, Neo-
classical, and Relational Contract Law” (1978) 7&.NJ.L. Rev. 854 at 895 [hereinafter “Long-term
Economic Relations™].

63 The Bracklows began by splitting household expestsetly and moved over time towards less
precise sharing as it was “more of a marriaggatklow supranote 1 at 425).

64 Seee.g.Moge supranote 33 at 854, where Justice L'Heureux-Dubé alesethe grim economic
effects of divorce.
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generally both parties do not perform identicalcfions inside and outside the
home, it would be unusual if the parties maintathed original relative positions.
Relational contract recognizes that changes difterce all too often lead to poor
economic conditions for women. While the vocabukoynds callous, Cohen is
accurate when he states that over time women klge in the marriage market
relative to men. He means that a divorced womamésces of remarriage are
significantly less than those of a divorced rffavhile each spouse makes
investments during the marriage that yield mutueljoyed goods, in many
“traditional” marriages the husband’s investmentsis career and earning power
survive the marriage, while the wife’s are idioggtic “sunk” costs (often in the
form of a decision to relegate her career to at@aierity than her husband’s for
the sake of household tasks and child reaffh@elational contract theory
accommodates this reality, recognizing the tremesdmportance of sunk costs,
those investments that cannot be recovered arstdread?’ The result may be to
make the wife less willing than the husband tmieate the relationshifj.Even
when parties begin as equals, then, the choices aratispecialization of labour
assumed may “lock” some people into positions,imgisoncerns of power,
exploitation, and dependere.

These relational contract insights may yield caedeyal or interpretive
rules’® For example, courts frequently use marriage caréti calculate the extent
of dependence and the level of spousal supporegubstly requiredBracklow
would lead judges to characterize a marriage flmrotitset as following one of
the models and to assess the impact of the madgitagegth accordingly. In
contrast, relational contract would prompt judgesegislators to expect that a
marriage would change during its lifetime, not justhe arithmetic extent of
economic disadvantage suffered, but qualitativ€lgrtainly the model of a
marriage between two independent economic unitsist plausible for a brief
union. More specifically, Parliament might legislatrebuttable presumption that

65 See the detailed analysis of this idea in Cobepranote 7 at 278-87.

66 See the discussion on the increase in the husbhodian capital during the marriage as compared
with the wife’s in Trebilcock & Keshvansupranote 58 at 552-56. While the benefit to the cleitdof having
had one parent at home presumably outlives theiagarrthat benefit yields no immediate financialire
to the homemaker spouse.

67See R.W. Gordon, “Macaulay, Macneil, and the Discy of Solidarity and Power in Contract Law”
[1985] Wis. L. Rev. 565 at 570.

%8 pig.
69 See S. Macaulay, “An Empirical View of Contract9B5] Wis. L. Rev. 465 at 469.

70 Other commentators have used the relational ccimnadel to hypothesize default rules. 8eg
Scott & Scottsupranote 26 at 211ff.
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after a certain duration marriages would be presuimdiave generated certain
expectations and interdependencies.

In identifying idiosyncratic investments and sunkts, relational contract
theory provides checks against blind reliance stniet notion of equality* Such
a notion may be a well-intentioned reaction agdimsthistoric concept that the
wife was inferior and melded her legal personalitp her husband'’s. Yet the
parties, while perhaps equal before the law, arecanomically equal if one has
made costlier sacrifices than the other. Indeedstiggestion has been made that
in divorce the parties may stand in inherently wagositions? Relational
contract realizes that only rarely are partiesrttaariage self-sufficient atoms. Its
account of changing economic power dynamics betwben parties thus
acknowledges some of the concerns of feminist achiadnd makes it possible to
consider the status of marriage as an institutiolsaciety’s interest in regulating
bargaining within it.

3. Marriage and society

The extent to which the law permits private ordgty the parties to
determine their marriage model depends on thdéar&itip between marriage as
an institution and the interests of society. Sgtgahterest in marriage is perhaps
more forcefully articulated within the civilian tftion than in the common law.
The civil law, for example, observes that the wawhich marriage and divorce
are regulated produces the signification that $peieshes to assign the relation
between private life and citizefsMoreover, even from a perspective favouring
private ordering, society retains important saoiakests in the process of marriage
and divorce negotiations, and the fairness of thaticomes.

Indeed, it becomes evident that even in intimatgiomships, the very
notion of “private” ordering outside the law isiglory. As Macneil notes, society
is the “fundamental root” of contrattit may be necessary, then, to set aside the

n On the limitations of liberal feminism and forngguality in the divorce context, see A. Harvison
Young, “The Changing Family, Rights Discourse dr@d$upreme Court of Canada” (2001) 80 Can. Bar Rev.
749 at 763.

2 See M.L. Fineman, “Societal Factors Affecting tbeeation of Legal Rules for Distribution of
Property at Divorce” (1989) 23 Fam. L.Q. 279 at.ZR6lational contract provides a helpful countexhaé
even to legislative rhetoric on equality, as in f#\, supranote 50, Preamble.

3 See |. Théryl.e démariage: justice et vie priv€Raris: Odile Jacob, 1993) at 10.

4 SeeNew Social Contragtsupranote 7 at 1. See also J. Carbonnier, Flexiblet:dpmiur une
saociologie du droit sans rigueur, 10th ed. (P&ri&.D.J., 2001) at 260-62.
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abstraction that views a contract as relating tmipe two so-called partiésin
any case, private ordering always presupposesestfiecement and falls back
onto state-made default rulésNevertheless, there is a suggestion within the
literature on marriage as relational contract thatriage, until the parties turn to
the divorce courts, is somehow outside “[ljaw’s dami”’ Perhaps this suggestion
flows from the observation that parties to a retal contract tend to resolve
conflicts internally, contemporaneously with thecleange?® More precisely,
though, the law is always present, and even hagpiliés are “rife with rules of
everyday law.” The constant presence of the law may be mordevisitgler civil
law, where the very organization of Book Two of @igil of Code of Québec
indicates that marriage falls within tivs communé’in contrast, the common law
provinces have ndappy Marriages ActNevertheless, the application of spousal
support to economic factors and not the marriagefaotional and social
benefits® should not be taken as an indication that theidavot present in the
exchange and enjoyment of those benefits. Evanriiig their marriage spouses
perceive that they occupy a non-legal space of Iynésecial and relational
norms,™ it is clear to others, particularly to gays aedbians to whom the
institution is unavailable, that spouses occupshalgged position saturated with
law 2 The better view, then, is that spouses operatayalwithin law, but do not

s See S. Rial¥/illey et les idoles: petite introduction a la phsbphie du droit de Michel Vill§paris:
Quadrige, 2000) at 45.

76 For further argument against the notion of a gewdomain respecting the family, see, discussing
child support, R. Buchanan, “Deadbeat Dads in GlBeaspective: A Comment on Mary Jane Mossman”
(1997) 46 U.N.B.L.J. 89 at 93, noting the “surprgsiamount” of proactive state action required by
privatization and deregulation.

Ll See Scott & Scotsupranote 26 at 202. For a critical discussion of tlewthat intimacy should
keep law out of sentimental matters such as maysee N. Kasirer, “Honour Bound” (2001) 47 McGill.
237 at 248--9.

8 See “Une théorie pluraliste du contratipranote 7 at 286. But see B. Yngvesson, “Re-Examining
Continuing Relations and the Law” [1985] Wis. L.\R623, suggesting that parties in long-term retati
do in fact litigate while continuing their exchanged that their reliance on informal methods opdie
resolution is overstated.

& See N. Kasirer, “Testing the Origins of the FarRibtrimony in Everyday Law” (1995) 36 C. de D.
795 at 801 [hereinafter “Family Patrimony in Eveayd_aw].

80 5ee arts. 3651, 493ff. C.C.Q.
81 Seee.g.Moge supranote 33 at 848.
82 See Scott & Scotsupranote 26 at 202.

83Seee.g.M. Warner,The Trouble with Normal: Sex, Politics, and thei&lof Queer Lif¢New York:
Free Press, 1999) at 107 noting the weight ofdfellforce and cultural normativity of marriageagsublic
institution, not a private relation. He also comiseon the legal status of marriage as always eeétre
against third parties. Ségd. at 117. But see “Family Patrimony in Everyday L'asupranote 79 at 817,
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usually turn to legal enforcement mechanisms tintitelationship has deteriorated
and is effectively ovet. The law relating to marriage may be viewed asusé0
Its entitlements shelter the spouses and its ddf@rsan exit from the relationship.
Just as the enclosed space within a house, thatgjimber or brick, is still house,
the space within a marriage is law.

This view of the importance of law even within nigges leads to the
established Canadian approach to contract vatyigtms of a marriage. The law
changed with relative speed from declaring unepfite prenuptial and separation
agreements altering certain terms of a marriagetwlding them most of the
time 2 subject to protective measures respecting childneinthe general regime
of contract, including the doctrine of unconscidliigh®® The Divorce Actand
provincial family legislation provide default rulesound which the marrying
parties contrac. Default rules theory provides that the parties“amglicitly
committing” themselves to the jurisdiction of adégystem that will use the
“packground rules” of contract to fill gaps in thagreemerit There is implicit
consent when the parties had the option of coimigaotit of background rules but
did not do so. Contract theorists do not opposesthte’s involvement in
implementing such rules, although they may criéicchem for producing
unintended or unjust consequentes.

Since marriages and negotiations before and dthiérg operate within
law’s domain, the courts have a significant inteiegshem. Thus, although
parties may deviate to some extent from the defalds, contract theory alerts

where Kasirer writes that de facto unions are ttedwes subject to “intense regulation despite thEaegnt
absence of rules.”

84 Indeed, Belley argues that a relational contracbimes a transactional contract when it ends, the
parties retaining nothing but “la précision et pasde liquidation de ceux pour qui le voyagetesmniné.”
See “Une théorie pluraliste du contragypranote 7 at 291.

85 Seee.g D.G. Duff, “The Supreme Court and the New Farhiyv: Working through thé€elech
Trilogy” (1988) 46 U.T. Fac. L. Rev. 542 at 551-S@ePelechv. Pelech [1987] 1 S.C.R. 801 [hereinafter
Pelech; Richardsorv. Richardson[1987] 1 S.C.R. 857; andaronv. Caron, [1987] 1 S.C.R. 892.

86 There are admittedly a number of such measureghiph courts resist enforcement of agreements
(seee.g D.A.R. Thompson, “When Is a Family Law Contraiit Invalid, Unenforceable, Overriden or
Varied?” (2001) 19 C.F.L.Q. 399). The uncertaintiet Thompson notes probably indicate an incoerscst
between judicial treatment of support contracts gr@dSupreme Court's emphasis on the importance of
finality elsewhere in family law, as Man de Perres. Edwards [2001] S.C.R. 1014 at 1024-5.

87 Compare the regime of the family patrimony and gensatory allowance rendered imperative by
art. 391 C.C.Q.

88 See R.E. Barnett, “The Sound of Silence: DefauleRand Contractual Consent” (1992) 78 Va. L.
Rev. 821 at 828.

89 Seee.g.Trebilcock & Keshvanisupranote 58 at 551, commenting on the “inadequacydeffult
entitlements that differ from those that “ratiopatties would have chosen ex ante.”
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courts to the necessity of enforcing such agreesramitiously because of the
possibility of “contracting failures?® Contract theorists have identified a
number of factors associated with marriage that pmagluce such failures, and
that militate for caution in enforcing agreememtd enight rebut a presumption
of enforceability. One is the cognitive shortconsird parties beginning long-
term relations. Another factor that limits the pestability to contract rationally
is that typically they are “unduly optimistié¢-"at least in light of the sobering
statistics on marriage breakdown. A third is thednpissory expression is
always “fragmentary” in the sense that partieswrer anticipatex anteevery
contingency or deal with every detail of the inteddperformance and
relationship”? Finally, some scholars suggest that women may have
“bargaining disadvantage” that bears upon theregotiations before marriage
and on divorcé? perhaps because such negotiations occur “in théosi of
powerful cultural expectations?”

Relational contract's sharp awareness of poteptablems in private
ordering confronts Parliament with policy choicas;h as the balance it wishes
to achieve between subjective and objective apatieais of how the parties
have structured their relationship. A more subjectapproach would press
judges to read the facts scrupulously, seekingeed in the parties’ conduct
of their intentions. Specifically, relational coatt theory would alert a judge
to obligations never expressly created, to thdilibed that parties would share
responsibility for sunk costs, and to the compeamrggbrotection of generous
conceptions of reliance and expectations. By cehtra more objective
approach might implement general default and engerative rules, such as
a universal sunset clause of five or ten yearsoimtracts restricting support
obligations, based as much on the assumption ¢fetionships change over

90 See Trebilcock & Keshvarmsupranote 58 at 550.

o1 M.A. Eisenberg, “The Limits of Cognition and thanlits of Contract” (1994-95) 47 Stan. L. Rev.
211 at 251-52.

92 See “The Many Futures of Contractsypranote 17 at 726-27.

93 Seee.g.C.M. Rose, “Women and Property: Gaining and Lo§ngund” (1992) 78 Va. L. Rev. 421 at
433.

94See A.L. Wax, “Bargaining in the Shadow of the Matrks There a Future for Egalitarian Marriage?”
(1998) 84 Va. L. Rev. 509 at 585. But see C. Maftimequal Shadows: Negotiation Theory and Spousal
Support under Canadian Divorce Law” (1998) 56 UFdc. L. Rev. 135 at 159 for the negotiation theory
argument that systemic disadvantages experiencedimgn result not from “immutable gender differesice
but rather from their position as support claimanithin the Canadian legislative framework. Marsn’
argument is useful insofar as it emphasizes thiedifies of the claimant, but it is perhaps bettewed as
an addition to, rather than a turn away from, eadrguments focusing on gender disadvantagesxéonple
Wax’s “cultural expectations” are not linked to loigy.



2002] Relational Contract and Other Models of Marriage 23

time as on the empirical data that parties in dekgtionships do not accurately
project their present relationship into a less yappure. Presumably parties,
again advised by counsel, could renew the agreefoerda further period.
Another objective rule might be the interpretiveesarmption that major
decisions, such as those relating to one party&ecawere made jointly for the
benefit of the relationship and thus for both gaxtiSuch an approach might
assist in characterizing the economically strorgpause’s career potential,
possibly including professional degrees obtaineddaa asset of the joint
endeavour.

By recognizing the potential contracting difficeki relational contract
avoids blind enforcement of agreements governitignate relationships. This
caution is critical because automatic enforcementidiaugment the “persistent
tendency” to simply replicate market failings witlthe sphere of the famify.
Such replication would be a risk if relational a@tt were less sensitive to the
behaviour of trusting parties in long relationshipst the theory’s recognition
of cognitive impediments and power imbalances iagis that preferring it as
a marriage model would not be a step backwardbéme traditionally less well
served by family law. Indeed, because relationatract integrates the concerns
addressed by the Supreme Court's marriage modelsari replace the
competition between models and operate satisfctaas a default
conceptualization. It is possible to strike an appiate balance of concerns
within relational contract. A further advantagerefational contract is that it
accounts well theoretically for legislative andigprudential treatment of
affective partners who are unmarried.

4.  Unmarried couples

Increased legislative and judicial recognition nmarried couples has
come so quickly that the impact on marriage remiagsdequately explored. Yet
marriage cannot be unaffected by the recogniticsoaie of those obligations
between individuals who have exchanged none ofstheutorily defined
promises framed with formalities set out in ledisia and theCivil Code of
Québec Indeed, in the eyes of neo-classical contracorthts, unmarried
individuals may well have no enforceable contracll Yet if an unmarried

95 See F.E. Olsen, “The Family and the Market: A gofddeology and Legal Reform” (1983) 96 Harv.
L. Rev. 1497 at 1530.
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cohabiting couple is subject to the same suppgitme as a married couple
under provincial law, the wedding adds much leas honce did®

Relational contract analysis yields at least twsitians respecting the
relation between married and unmarried couples.eSthraorists see deeper
contract analysis as strengthening the obligatbnsarriage and distinguishing
it more sharply from other relationshifigzor example, Scott and Scott view a
cohabitation relationship as a “more limited undkirtg” in which the parties
are at liberty to terminate unilaterally withoutdiering obligations® But this
distinction no longer exists in Canadian law. Sabjeo the statutory
requirements, spouses may unilaterally seek tetinimaf their marriage by the
court? and even unmarried couples cannot necessarilyttesiit relationship
without the court recognizing continuing obligasdff It is thus difficult to
maintain a clear distinction between married anthamied couples.

The position most internally consistent is thatatiehal contract
analysis reduces distinctions between married amdawried couples. Robert
Scott has written that in relational contract therts are not knowable or able
to be articulated at the start of the relationshipd Macneil alerts us to the
unavoidable gap between the terms of a particutanjse and its contractual
performance. The gap between these two is the tstiadr non-promissory
part of the contractual relatid®. Thus, even obligations that flow not from the
terms of their wedding vows but from the relatibayt have lived bind married
couples. Similarly, relational contract theory rgoizes tacit assumptions that,
if mutual, can serve the same “planning functioméapress mutual conseft.

96 Seee.g.FLA, supranote 50, ss. 29ff. The significance of the famitpperty legislation applicable
only to married couples increases proportionatetls & couple’s wealth aside from wages. The difiees
between married and merely de facto spouses arndisamntly greater in Quebec.

97 Seee.qg. Brinig, supranote 15 at 279, praising the Louisiana covenamtiage. For Trebilcock, a
contract analysis includes signalling concerns eespg formation and the matching of parties segkin
relationships. He thus favours “more sharply défarating marriage” from other intimate relationshas
a means of producing greater clarity in the sefocpartners. See M.J. Trebilcock, “Marriage asgn&l”
in Buckley,supranote 15, 245 at 251.

98 See Scott & Scatsupranote 26 at 214.
99 Divorce Actsupranote 12, s. 8.

100Even where unmarried cohabitation is virtuallyigie to thdus commungcourts are “unwilling”
to subject vulnerable de facto spouses to stricttymercial assumptions when applying the genegane
of obligations. See D.M. Hendy & C.N. Stonebani&rangers at Law? The Treatment of Conjoints de Fai
in the Civil Law of Quebec and the Development ajust Enrichment” (1995) 55 R. du B. 71 at 103.

101 See “The Many Futures of Contractsypranote 17 at 731.
1021hig. at 773.
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Relational contract does not require a clear beggar a moment of
promise. Rather, the exercise of choice throughraonis an “incremental
process” in which parties accumulate informatiod gradually agree to more
and moré® Indeed, there is often “much shading of commenaoghmaking
it difficult to say when the relation begdf.It thus becomes difficult to
distinguish marriage from cohabitation. If a wedgiman exchange of promises
that leads to other, non-promissory obligationw/fiay from the lived relation,
a promise between cohabiting parties—to live togetlor to buy a
house—might also serve as the initial promise owfoich they will
subsequently graft non-promissory and tacitly asslimlements. Even the
initial promise may be tacit.

A difficulty for those who would defend a brightd between marriage
and cohabitation is that economic analysis of mgererases any such distinction.
Both married couples and unmarried cohabitants exahange goods and
specialize in tasks in an economically efficientywsuch activity is perhaps
revealing of “household formation,” but says litiéout matrimony?> This
overlap is apparent in the civil law, where do@riacognizes that thée commune
marking marriage can equally mark de facto unitiresdifference being thate
communas the essence of unmarried relationsHipAssuming that unmarried
people do not begin living together without sonme abagreement—they must at
the very least have agreed to move in together-ssisggrelationships in terms of
exchange suggests that the distinction betweernedamnd unmarried couples is
one only of degree. Yet even such a distinctiomisdeterminative, since some
unmarried couples invest far more deeply in thelationship than do some
married couples.

The response that courts respect freedom of cottyakconouring the
parties’ deliberate choice not to maPfis problematic. For one thing, it is no
longer good law, even more so after the holdingdinon and M. v. H.2*® For
another, this position elevates one act, or rathem-act, to superiority over the
hundreds of choices of varying magnitudes made thadnterdependencies
developed when two people cohabit. Macneil says ith@ontract relations,
obligations arise out of the ongoing processebefelation. The relation per se

103 See “Economic Analysis of Contractsyipranote 18 at 1041.

194 Seeibid. at 1028.

105 Seee.g.W. Bishop, “Is He Married?’: Marriage as Infornma” (1984) 34 U.T.L.J. 245 at 246.
106 Seee.g.“What IsVie Commun®’, supranote 29 at 518.

107 The minority took this position ikliron, supranote 30 at 451--52.

1081199912 S.CR. 3.
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not only defines the content of obligations mutuagreed, but in fact also
“creates” obligatiort® It is difficult to assert, then, that cohabitantake no
relationship-specific investments that would resalicompensable loss upon
termination of the relationship. Relational conttakes such created obligations
into account, and given family law in common-lawoyinces, so must any
contemporary Canadian theory of marriage. Theradmjittedly, an important
public and symbolic dimension to marriage thatalaemay choose to recognize,
but that dimension is not reflected in the faclisted in provincial legislation for
determining support. Given its utility in analyzihg current regime of recognition
of unmarried couples, spousal support, and the othrecerns discussed above,
relational contract appears to be a model welkduibr characterizing Canadian
marriage, and thus for structuring a consideratibthe models of marriage
articulated by the Supreme Court.

Ill.  LEGAL MODELS IN BRACKLOW

Defining legal models in any context poses diffi@dl. The challenge that
the Supreme Court undertookBnacklow, however, was particularly complex
because the law of spousal support was previoastiie words of one judge, a
“jurisprudential embarrassmert®Spousal support requires models both flexible
enough for legally characterizing “an almost irtBrmumber of situations and life
experiences™ and also structured enough to assist trial judGégen these
requirementsBracklowmerits study, not only for its substance, but &sadts
capacity to serve as a case study for the questdsesl more generally in the use
of legal models.

A.  Conceptual Challenges
Bracklow is indicative of both the difficulty of defining odels

appropriately and of the conceptual murkinessiet follow when analytical
models are insufficiently distinct. This sectiarsfiassumes that there are, in fact,

109“The Many Futures of Contractsstipranote 17 at 786.

llOSeeKeIIerv. Black(2000), 182 D.L.R. (4th) 690 at 705 (Ont. Sup).@h.the same passage Quinn
J. describes as “unnerving” that a trial judge andppellate court could be so wrong on the lafamily
support as to precipitate the Supreme Court’s umans reversal iBracklow

111 Boston supranote 61 at 447.
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three distinct theories of spousal support inudginent;*?and then shows that the
theories collapse upon one another, even withiCthat's reasons.

These theories, at least as set out, are problengiperficially, the
names of the models of marriage and theories ggmtpave limited utility. It
is perhaps obvious that the negative label “nongmmsatory” does not pin
down this model, leaving it free to be anythingeelGiven that this model is
contrasted with both compensatory and contradbealries of support, it seems
justifiable to assume that “non-compensatory” isameto be neither
compensatory nor contractual; it would otherwisa babcategory of a broader
notion of contractual compensation. Its alternativeme, “basic social
obligation,” is only marginally better, leaving uated what is basic about the
obligation and what “social” means in this contekhe model's potential
breadth and the support to which it gives rise henteescaped the notice of trial
judgest*?

More substantively, marriage has changed so muah thie social
obligation theory is no longer even internally dstent. This theory is predicated
on society’s commitment to lifelong marriage. Oriayever, marriage is not for
life—divorce is available with relative ease (ldgalthough of course not
emotionally) and without incurring societal condexiwn—it is not obvious why
the support obligation engendered by lifelong rageiwould survivé There is
little foundation for holding that, once marriageelf is altered from a lifelong
commitment to one terminable on petition by a sppuke corresponding
obligation of spousal support can survive in someumstances, only slightly
reduced. Justice McLachlin’s “broad strokéxjverlook the important theoretical
link between social obligation and fault, and tii&t possibility of alimony was

112 The reasons do not indicate that there is no apdrétween the theories, but suggest that they are
distinct. SeeBracklow supranote 1 at 436 (the models of marriage represeritimrkedly divergent
philosophies, values, and legal principles”).

113In Arrudav. Arruda ([1999] B.C.J. No. 2296 at para. 34 (S.C.), onli@é (BCJIR) [hereinafter
Arruda)), Boyle J., the trial judge iBracklow, queried whether the case was one for compensdton
contract, or for the “clean-up and catchall ‘basicial obligation’ model”.

114 Regan notes that alimony developed historicallgrvdivorces were “rarely granted” and was

continued without explicit justification after dixae became more readily accessible.sSgeanote 24 at 44.
Eekelaar observes the short pedigree of the litelsupport obligation flowing from marriage; support
obligations in nineteenth-century England were Basede facto economic dependence. See J.M. Eekelaa
“Family Law and Social Problems” (1984) 34 U.T.L236 at 241--42. This history reduces the perseasiv
authority of the social obligation model's exchamg@romises as giving rise to support entitlemastde
facto dependence aligns more closely with someutaions within relational contract compensation.

115Bracklow supranote 1 at 436.
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often viewed primarily as the husband’s deterreminfbreaking his marriage
vows!®

The Court overestimates the necessity of the soblajation theory in
adequately compensating spouses who have madficesactif a court accepts
some of the compensation possibilities outlinedhi@ discussion on spousal
support above, even cases of post-divorce illisess, aBracklow may be seen
as compensatory. A court would compensate for@éhsanable expectation of
future support, or more specifically the expectathmat the sick party would not
be ill and poor immediately after the marriage whtihe other spouse was
financially better off. Absent such expectationi@tn the partiesx ante—and in
Bracklowthe trial judge found no such explicit or impliagreement—there is no
way of justifying support merely on the vestigea ofodel of marriage that society
no longer endorses. Retaining the social obligatialel, however, spares the
Supreme Court the possibly embarrassing taskiofieating precisely the sorts of
contractual expectations itis prepared to recagpdzeasonable and compensable.

While the social obligation theory in the judgmesttoo big, the
compensatory theory is correspondingly too smalkimplistic. For example, the
potential raised by the Court for a support oblwaspecifically characterized
as “lifelong™’ would already be included in a broader conceptidn
compensation. Justice McLachlin’s pithy statem@rtigre are no magical cut-
off dates,*® stands alone if understood to mean that the agipéc
compensation principles will determine an ex-sptugiligations, which will
not necessarily be lessened by a limitation pedaddiscussed above, during
an intimate relationship, married or unmarried, oparty may make
relationship-specific investments, the sunk co$tstich cannot foreseeably
be shared fairly by the other party during a fixediod within his lifetime. In
such cases, the debtor party may never cease ®wujmgprt. This is all that
“lifelong obligation” need mean. Many obligationsralated to marriage may
turn outex postto have been lifelong, or at least to have owthsine of the
parties; this can be the only sense in which JaficLachlin means “lifelong.”
Characterizing a mortgage not discharged on dedifelong adds little to the
analysis; linking such a contract to the life ok@r both parties is irrelevant.
“Lifelong” needlessly evokes wedding vows, whileetsource of spousal
support really lies in the lived patterns of th&atienship, with or without a

116 For a good summary, see Regaupranote 24 at 45-46. See also the discussion ofaheaction
between support and fault in C.J. Rogerson, “Sadbispport afteMoge’ (1996-97) 14 C.F.L.Q. 281 at
287-88.

117
Bracklow; supranote 1 at 452.

118 i,
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wedding. If compensating the wife for her idiosyatar investments in the
relationship or for her losses takes the restehtinsband’s life, so be it; what
a court awards then is spousal support determipedimpensation principles,
not by the marriage vows. Similarly, a court awagdn elderly wife “lifelong”
support would not mean that the husband, if he thenlottery, could not
discharge his obligations by purchasing an anroitgay the support owed.
Indeed, Bracklow is sympathetic to the idea of discharging the stipp
obligation by a lump payme#t consistent with the Court’s recognition of
successive relationships and the new obligatioe liing*?° Characterizing
obligations as potentially lifelong detracts fronrieher appreciation of the
possibilities of compensatory support.

Furthermore, the Court's statement that it is “veelitled law that
spouses must compensate each other for foregoreersaand missed
opportunities during the marriage upon the breakdofvtheir union** is
significantly less complex than the current regiMegeadvanced the law in
this area, but the law does not require restitutionthe sense of full
compensation owed to both spouses for any misseartymities. A wife who
chose lower-paying jobs for the sake of the maeridgt is nevertheless
employed and self-sufficient at the end of the rage is unlikely to be awarded
compensation for the difference between her chasewrer and the one
foregone, though she might be entitled to suppoatber statutorily recognized
grounds, such as contributions in raising the cbildThe point is that the law
does not recognize unconditional, internally uniedicompensation.

Similarly, Justice McLachlin’s depiction of the atebreak model, in
which a payment is made in liquidation of obligaia@wed to the poorer spouse
and the parties proceed to autonomy, is too naifoe clean-break model is not
inherently unfair; “clean-break” need not resulfifty-five-year-old uneducated
homemakers living on the street after thirty yedinsarriage’? How the parties
achieve a clean break is itself not fixed, butaither a function of the policy
determination by the legislatures and courtsaich losses are compensable and
how fully. Compensable losses could be linked taskbold labour performed,
foregone wages, lost earning capacity, reliangee@ations, or any combination
of these factors; there would be no clean breadq,thntil discharge of the
outstanding obligation, however assessed. The tpotity decisions thus lie

119 hid. at 451.
120 seqibid. at 452.
121 1hid. at 420.

122 On the distinction between compensatory and cheaak theories, see D. Goubau, “The Clear and
Clouded World of Spousal Support in Canada” (20@EL.L.F.L.Q. 333 at 339.
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within compensation, not a tension between compiensand another model. The
Court’s binary opposition between compensatoryrasrdcompensatory support
obscures that what to compensate is always a gnespolicy. The debate is best
framed as a compensation dilemma, and it needehyobn historical notions of
marriage.

The Court offers only a cursory depiction of thetractual basis for
entitlement. Most of the judgment suggests thajuistices are thinking only of
express contracts, as in fhelechtrilogy. Once it is recognized that contract law,
and relational contract theory in particular, isren@omplex and provides
variations, it becomes difficult to maintain a thet@al division between this
source of obligations and the other two competiraglets of support. Justice
McLachlin herself recognizes this overlap brieftythe judgment’s historical
section, where she notes that statutes requiréscoutake into account support
agreements between the parties, whether “exprasplied.”* Regrettably, she
never returns to this notion of an implied conti@mcerning support. Had she
given more weight to implied contracts, there wddtle been much less work for
the non-compensatory support model. This alteraatould have been preferable,
because courts are better at filling in terms obatract based on the parties’
behaviour than at calculating how much support dheequires, once it is
recognized that the objective is not necessarigatisfy that need fullj?

Perhaps Justice McLachlin paid little attentiothtodefinition of contract
because if she had, Mrs. Bracklow would have recenothing. The reasons state
that subject to judicial discretion, the partieyraahance, diminish, or negate the
obligation of mutual support “by contract or condité¢ Any generous reading of
this statement would give weight to Justice Boyfiedings of fact at trial. Instead,
the judge’s finding that there was “no expressmplied agreement” between the
Bracklows respecting mutual supgéiserves as the basis for Justice McLachlin’s
holding that the trial judge erred in law in hissgonception of the default
presumption of “mutuality and interdependentéYet the trial judge’s other
findings are surely sufficient to rebut even JasticLachlin's “correct”
presumption, notably that the Bracklows had anngement, “spoken or
unspoken,” that apart from household expenseswaal pay his or her own

123 SeeBracklow supranote 1 at 432.
124 Seeibid. at 451.

125 1hid. at 450.

1268 11id. at 430.

127 1hid. at 433.
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way!?® If this unspoken arrangement fails to rebut thespmption, Justice

McLachlin’s possibility of the parties’ negatingetbbligation of mutual support
by conduct is slight indeed.

It is in this sense—in recognizing what the parigablished by words or
conduct—that in some circumstances relational aohtmay limit support
obligations. In contrast to some relational conttaeorists, who see a contract
model as leading to covenants and undertakingseddgbpn those generally
recognized by statutory regimé$,this article suggests that a contractual
analysis—Ilooking to reasonable expectations, rediaand interdependence, and
setting aside the sweeping language of marriagesvamd the historical
background of the social obligation model—may keaabligations that are at least
limited. That Mrs. Bracklow, after the marriage eddwould rely on Mr.
Bracklow if permitted to do so does not mean thativo of them developed such
dependence specifically through their relation.

The individual definitions aside, a further problérihat the models,
as set out, are not distinct enough to aid judffedustice McLachlin
deliberately simplifies the models and the issthesresult is a judgment much
shorter and less embedded in doctrine than, fanplgMoge which gives rise
to a nagging sense that much has been swept Esigle within her reasons the
non-compensatory model comes uneasily close tgloeintractual, as when she
writes that the mutual obligation model of marriatiesses the interdependence
created by marriag€ Interdependence is not exclusively a contractoatept,
but it plays a significant role in relational, ibtneo-classical, contract thed?y.
More fundamentally, the rationale for the mutualigdtion theory is itself
contractual, the theory postulating that each spagsees to marriage and all it

128Bracklow(trial), supranote 33 at 187. The judge also found that theg@fithe particular marriage
were not of the kind where a wife, by agreemerinptication, gives up her ability to earn incomeside the
home in return for the husband’s suppitiit{. at 189). Compar@roit de la famille—31692000] R.J.Q. 2538
at 2541 (C.A.), in which the parties had establisthering their life togethermodus vivendibasé sur I'idée
de soutien mutuel plutét que d’indépendance.”

129 Seee.g.Brinig, supranote 15 at 279, on the need for a “right to fedieorce rights”. Scott & Scott
(supranote 26 at 209, 241) criticize current divorce ltow foreclosing the “freedom to make binding
commitments” and limiting couples interested intfstantial commitment.” It is perhaps an exaggenaibo
suggest that the commitment of standard marriage ander no-fault divorce, is insubstantial.

130 But see C. Davies, “Spousal Support under@herce Act From Moge to Bracklow Case
Comment (1999) 44 R.F.L. (4th) 61 at 62, arguiraf Bracklowis important because it draws a “clear
distinction” between compensatory and needs-bagejiost.

131 Bracklow; supranote 1 at 436. See aldnd. at 437.

132 Seee.g. Macneil (“Economic Analysis of Contractssupra note 18 at 1033), who links
interdependence with future co-operation and sotidarguing that it often generates its own motuen
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entails, “including the potential obligation of mat support.***The resultant loss
of individual autonomy violates no premise of eguabecause each party
voluntarily cedes autonony, in a conception strikingly contractual. In Justice
McLachlin’s view, the mutual obligation model recizgs the difference between
theoretical and actual independence, and that thayebe a mutual obligation of
support “absent contractual or compensatory inolisat* Given that the mutual
cession of autonomy and assumption of respongilsitontractual, however, this
mutual obligation of support does not arise andusndabsent contractual
indicators, but rather precisely from the marriagmtract. Another notion
borrowed from contract in the development of than€e non-compensatory
model is that a support obligation may flow “fronetarriage relationshig@and
the expectationsof the parties on marriagé”

Justice McLachlin is concerned not to appear taumgoa support
obligation in the status of marriage alone; sheifips that it is not the “act of
saying ‘1 do’, but the marital relationship” thatgngenerate the obligation of non-
compensatory suppdrt. Yet the close factual analysis that applying sach
statement requires is, again, profoundly contrgcitidnangs on the parties’
behaviour towards one another during the relatipndtis analysis situates the
entittement in the expectations and tacit assumstizetween the parties, which
Macneil argues arise during any relation under‘tiasic contract interests” of
restitution, reliance, and expectatidh.

In contrast, truly non-compensatory and non-cotieasupport would
exist in the air, and could be executed on evidehoae spouse’s ability to pay.
Support can only be truly non-compensatory if thercspecifies that the award
is made independently of any compensable expeati@aticontractual term on the
part of the receiving party® In contrast, “non-compensatory support” under
Bracklow is deeply rooted in a relational contract, anthé Supreme Court
acknowledged the breadth of potential compenssatiggested in doctrine, it could
characterize as compensatory even what it appeearsan by non-compensatory

133Bracklow supranote 1 at 437.
134 bid.
135 ig.

138110 at 44546, citin@toryv. Story(1989), 65 D.L.R. (4th) 549 at 566 (B.C.C.A.), Boot J.A.,
concurring [hereinafteBtony, cited inMoge supranote 33 at 844--45 [McLachlin J.'s emphasis].

137 Bracklow ibid. at 450.
138 See “Long-term Economic Relationsyipranote 62 at 898.

139 Such support, to be purely non-compensatory, wordbdably have to be entirely prospective, with
no retrospective component. On the difficulty ofesteining non-compensatory support, see Goubiaura
note 122 at 344.
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support:* Assessing whether instances of non-compensatpposuare better
classified as compensatory is important becausi& wiany such cases could be
effortlessly recharacterized, an important few plii could not. In such cases, a
support obligation may be unfounded. Indeed, gihenmarriage arrangement
between Mr. and Mrs. Bracklow, theirs is probalig such case.

The “competing” models blend further because of thrcertain
relationship between claims made and rebutted uheer. The Court is vague as
to the circumstances in which a negative findindaurone model would obviate
a successful claim under another. Justice McLashijis that compensatory factors
may be “paramount” where the economic loss is didigie ** But where it is
impossible to determine the extent of the econdoss of a “disadvantaged
spouse,” need and standard of living will preVailf the compensatory and non-
compensatory theories of support entittement aséindi, it is baffling that
accounting difficulties encountered while applyimg theory would automatically
activate another theory. The limiting requiremarthie adjective “disadvantaged”
is ambiguous, as the Court does not specify whethrequires only relative
disadvantage as between the spouses or a calgmtiveen the conditions of the
privileged and the disadvantaged spouses. The @sfme around the competing
models opens the possibility that trial judges miginoblematically, find no
compensation owed, and nonetheless turn to neestamdard of living*® The
result may be that applicants always gets tworeetkicks at the spousal support
can.

Just as the categories collapse into each othkinvBracklow—in the
recognition that both compensatory and non-comperyssupport are, ultimately,
contractual, once this word signifies more thanptegsly contractual™—so
confusion also prevails in subsequent cases aitagnat follow the judgment.
Trial judges show considerable discomfort in apuiytheBracklowmodels:** A

140 On the risk that non-compensatory support wildléa judicial sloppiness and less rigorous
compensatonMoge analysis, see D.A.R. Thompson, “Rules and Rulekss in Family Law: Recent
Developments, Judicial and Legislative” (2000-1) C&.L.Q. 25 at 64 [hereinafter “Rules and
Rulelessness”].

141 Bracklow; supranote 1 at 440.
142 id., citingRossv. Ross(1995), 168 N.B.R. (2d) 147 at 156 (C.A.), BasthgaJ.A.

143SeeBoston supranote 61 at 451--52, where Justice LeBel recogriiispossibility, admitting that
even when compensation concerns might otherwistoptmate, courts may use the means and needs of the
parties because they supply the only available rusab

144 Support has been awarded based on a “mix” of casgiery and non-compensatory grounds. See
Sowav. Sowa(1999), 256 A.R. 341 at 344--45 (Q.B.), Mackerkzi& master has observed that categorizing
spousal support based on distinct models is “nefulisbecause the categories so often overlapDéésard
v. Dainard, [1999] B.C.J. No. 2740 at para. 34 (S.C.), Mahliikman, online: QL (BCJR).
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number of judgments support the proposition thatfslstors for analyzing non-
compensatory support are better characterized rasactual®® If the basis on
which the parties entered the marriage soundsinnipn-compensatory, non-
contractual support, contract as a source of diigés virtually eliminated.

Part of the problem may be that the models of rageriand spousal
support were not meant to coexist. Justice McLaddrkdits an article by Carol
Rogerson with having identified the two “competirth&ories of marriage and
post-marital obligatiod* She does not, however, mention that Rogéféon
separates the models for analytical purposes,diasrhat they are not “pure”
models, and that under existing legislation akémodels “interact and modify
each other® For Rogerson, separation is useful because “uktiiya choice
has to be made” as to which model underpins spsugport law'* In other
words, Rogerson views the coexistence of the thmegels as a problem that
will prompt judges and legislators to use themdesistance in articulating
important concerns, eventually picking one moded aenceptual foundation.
It is significant that the scholar who wrote thadang studies on the subject
believed, at least in 1989, that the uncertaintised by competing models is

145 Two factors that are best understood as contrbapgpear in the po®racklowanalysis of non-
compensatory support. First, the parties may hadeam agreement of mutual support or of suppaditief
vulnerable spouse on marriage. 8apTyermanv. Tyerman[1999] B.C.J. No. 2327 (S.C.), Shaw J., online:
QL (BCJR) [hereinafteFyerman, where the trial judge begins the non-compengatoalysis correctly, noting
that in appropriate cases the wife’s needs andlityato support herself will play a “significanble” in
determining spousal maintenance, but slides imrtegieto the language of contract, finding tha garties
married on the understanding that Mr. Tyerman wbelt¥rs. Tyerman'’s sole source of financial supfootthe
rest of her life ipid. at para. 30). See algaruda, supranote 113 at paras. 37, 38, finding a “basic social
obligation” based on the “expectations and promigéfie marriage on entry; abth Costav. Da Costa(1999),

46 R.F.L. (4th) 355 at 361 (B.C.S.C.), where JadBiayle finds an understanding of support of thedimaking
wife as the foundation of the marriage. Secondp#irées may have conducted themselves during dneage
S0 as to make clear the obligation of supporteSgthe conduct of the partiesTiyermanibid.; and the fhodus
vivendr in Droit de la famille—3169supranote 128 at 2541. For a comprehensive overviethefpost-
Bracklowjurisprudence, see C. Rogerson, “Spousal SuppstHacklow The Pendulum Swings Again?”
(2001) 19 C.F.L.Q. 185 at 219-51 [hereinafter “SyahBupport Podsracklow].

146 SeeBracklow supranote 1 at 434. Justice McLachlin refers to Rogetiooughout the reasons.

Ibid. at 438, 443, 446, 447, citing “Spousal Supporrdftoge” supranote 116; C.J. Rogerson, “Judicial
Interpretation of the Spousal and Child Supportviions of theDivorce Act 1985 (Part 1)” (1991) 7
C.F.L.Q. 155.

147C.;I. Rogerson, “The Causal Connection Test in Sg&upport Law” (1989) 8 Can. J. Fam. L. 95.
148 bid. at 107.

199 i
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unsustainabl&® In fact, cases afteBracklow demonstrate trial judges’
difficulties when critical issues lie across conipgimodels:> The categories
are confusing and not easily applied, and theyuwbdghe main question of how
much courts are prepared to order compensatedichsthey suggest the limited
utility of competing models that raise questionsudtthe extent and flexibility of

their application, both to individual parties andther similar legal relations.

B. Boundary Issues
1. Justice and the limits of contract

Bracklows menu of three competing theories of spousalatppplying
to different factual situations may suggest consiole flexibility for particular
couples, but the judgment reveals significant gairgs on private choice. Indeed,
Bracklowshows a conflict between the articulated acceljitati private ordering
and the case’s outcome. The Court reiterates thitiggofrom Pelech without
citing the trilogy, that parties may disavow finehdnterweaving by explicit
contract or clear structuring of their life togetféBut by essentially rejecting the
trial judge’s finding of the Bracklows’ arrangemeitindependenc®&? Justice
McLachlin derogates from this principle, suggestimag the Court’s “institutional
encouragement™of negotiation and private ordering has diminisfAdaugh this
result may be attributed narrowly to the trial jatigostensible error in conceiving

150 Cossman, in contrast, bases her criticism on thet® having “confused” Rogerson’s models of
spousal support and conflated theories of marriaije theories of spousal support. See B. Cossman,
“Developments in Family Law: The 1998-99 Term” (20Q1 S.C.L.R. (2d) 433 at 447--48, n. 49. Rogerson
herself has characterized the Supreme Court'spcaition of her models as “very jumbled and almost
unrecognizable.” See “Spousal Support FRrsteklow” supranote 145 at 201.

151Seee.g.DubreuiIv. Dubreuil, [1999] B.C.J. No. 1389 at para. 54 (S.C.), MaximJ., online: QL

(BCJR) (“no simple answer” to question of spousalmort entitlement and quanturajydMoenv. Schultz
(2000), 190 Sask. R. 223 at 2228--29 (Q.B.), Baydtdprinciples iBracklow‘easy to state but much more
difficult to apply”). For strong criticism of theedision because of the difficulties it poses fquelfate and
trial judges, see “Rules and Rulelessnesgpranote 140 at 55.

152 SeeBracklow supranote 1 at 434. Justice Wilson’s positiorPielechhas never been universally

shared, and the authority of the trilogy has beasstioned. Se€. (L.)v. B. (G.) [1995] 3 S.C.R. 370,
L’Heureux-Dubé J., concurring. It is neverthelesipssing to see it not even citedBnacklow On recent
judicial treatment oPelech see J.D. Payne, “An Overview of Theory and Regalithe Judicial Disposition

of Spousal Support Claims under the Canadian Devéiat” (2000) 63 Sask. L. Rev. 403 at 429. See also
Miglin v. Miglin (2001), 53 O.R. (3d) 641 at 654ff. (C.A.), AbellA.J leave to appeal granted (2001), 203
D.L.R. (4th) vi (S.C.C.)

153Bracklow ibid. at 452-53.

154See J.-G. Belley, “Une justice de la seconde nrotfemproposition de principes généraux pour le
prochainCode de procédure civil€2001) 46 McGill L.J. 317 at 345, discussing negied justice.
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the default allocation of responsibility, his findiwas clear enough that it ought
to have rebutted even the correctly articulatedymgption of mutual support.
Given the considerable, even excessive, defereffioglings of fact by trial judges
that has recently marked the Supreme Court’s apprtafamily law'*® this
rejection of what is arguably the crucial findimgrh trial suggests a more general
reluctance by the Court to permit parties to agoigport payments.

This disconnect between principle and result revaaibivalence about
freedom of contract within marriage. At a high lesfeabstractionBracklowmay
be seen as constituting, wiGhartier v. Chartier*® and M. v. H., a trilogy
expanding the private support obligation of indixatfamily members’’ Yet the
distinction betweeBracklowand the other cases is as striking as their common
stance of privatization. I€hartier andM. v. H., the Court assimilated de facto
relationships with de jure relationships givingerigo enforceable support
obligations. As it was reasonable in both casesufipose that no family law
applied, none of the parties had attempted conatysoi alter a default support
regime. In contrast, iBracklow in the context of the legally recognized
relationship par excellence, the Court refusedtest tacit private ordering that
would have limited the parties’ obligatioBsacklowdoes not raise the recognition
of new types of relationships for the applicability a statute, but rather the
boundaries of contract, the extent to which, inl ¢aw terms, spousal support
obligations reveal an untouchable public order.core

Indeed, Justice McLachlin’s comments may indida¢egmergence of a
new notion of substantive justice within marriageidence of such change from
the Supreme Court may lie in the unanimity of tleéand Court of Appeal judges,
all overturned. The Supreme Court’s referencesidtice, fairness, and equity
throughout the judgment, and its exhortation & jtidges to pursue these ideals
in each situatiofr? may thus be disingenuous. The difficulty was hat the trial
and appellate judges followed other objectivesh siscformalistic application of

155SeeHickeyv. Hickey, [1999] 2 S.C.R. 518 at 526. In “Spousal SuppodtBracklow” supranote
145 at 225, Rogerson observes that the defereraterdoeffectively immunizes highly individualizeshd
discretionary decisions from appellate review.

156 1998), [1999] 1 S.C.R. 242 [hereinaf@hartier].

157 See Cossmarsupra note 150 at 435. On privatization more generabee.g. S.B. Boyd,
“(Re)Placing the State: Family, Law and Oppressid®94) 9:1 Can. J. L. & Soc. 39. She argues Heat t
courts’ privatization of support will let societgff the hook™ in dealing with the entrenchment afmen’s roles
and economic dependence. 8xe. at 69.

lsgSeeBrachow, supranote 1 at 438-9, 440, 442-4, 453-4. Indeed, shelract notions are probably
much less helpful than a specific decision of quantvould have been. Given all the information oa th
record, and that the parties had been in litigthofive years, it is surprising that the Supre@mairt refused
to specify quantum and a duration. See “Rules andl&snessSupranote 140 at 59.
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precedent, but rather that they did not have timefiieof the Supreme Court’s
evolving, still inchoate, conception of justice asfchow to measure justice in
marriage.

Justice McLachlin’s language indicates that thisiomois rooted in
normative principles beyond the privatizing concéonreduce the state’s
obligations, which she also recogniz&sShe notes that the mutual obligation
model places the primary burden of support foredgpeartner unable to attain
post-marital self-sufficiency on the partners t itblationship, rather than on the
state, in recognition of the “potential injustiddaisting a helpless former partner
onto the public assistance roll§”Yet the justification for this allocation does not
seem to limit itself to the mutual obligation mgdetieed, it indicates a broader,
underlying conception of justice. First, “foist'sagnes that the support obligation
falls prima facie on the partners, since one cdy foist onto somebody else a
responsibility already his or hers. In an inquisy@the existence of an obligation,
then, the sentence precludes the possibility tieetis no obligation. Second,
“injustice” is meaningful only in relation to sonre® but Justice McLachlin does
not specify a potential injustice to whom or whiisivagueness raises at least two
possibilities. The potential injustice may be anantlividual spouses, but there is
no explanation as to why injustice would ariseibrmed parties had agreed not
to support each other. Alternatively, or conjuneliyy the potential injustice may
be to society itself. The comment that the defadsumption of mutual support
comports with Canadian society’s “reasonable egtiects™**indicates the public
interest in spouses’ caring for each other, perirapturn for society’s benefits
conferred on married coupl¥8.The existing statutory limits oex anteprivate
ordering affecting children already demonstratgislative concern about third-
party effects from contracting about marridtj&Vvhat seems new, however, is the
implicit characterization of the community as ardhparty, with a legitimate
interest in the private ordering between spousgerttethe policing of merely
procedural justic&’ It seems now that waiving spousal obligations rbay

159 Bracklow ibid. at 437-8.
160 g,

181 1hid. at 433.

162 A less persuasive alternative is that Justice Mhblia means “reasonable expectations” as an
objective touchstone for interpretation of a paitac marriage arrangement: members of society éxpat
if they were married, they would be provided fémécessary, by their respective spouses.
163 Seee.g.Divorce Act supranote 12, s. 15.1; arfeLA, supra note 50, s. 52(1)(c).

164AIthough the process/substance distinction has Qeestioned and in certain contexts may require
at least complication, it remains useful for preseurposes. See.g.D. Dyzenhaus & E. Fox-Decent,
“Rethinking the Process/Substance Distincti®akerv. Canadd (2001) 51 U.T.L.J. 193 at 196.
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substantively unfair to the community. At a timegofzernment cutbacks, such a
new notion of substantive justice may well accoithvthe mores of many
members of society, but delineation of its exterequired. The judgment does not
indicate whether the concept will intervene whenewvesupport claimant, if
unsuccessful, would require public support, or amryparticularly compelling
facts, such as illness and permanent disabilitgthétvery least, it is difficult to
reconcile the notion with the dictum Bracklowabout parties’ ability to waive
obligations. The concept of justice limiting cortraequires further elaboration by
the Court, particularly given its potential applioa to couples not traditionally
recognized as married.

2. The borders of marriage

Proponents of relational contract differ in thestimation of the
potential of default rules and legally imposed géations to fortify marriages.
Some theorists think better-structured family lawld save marriages, or at
least reduce the incidence of marriage breakdowthén“less permanent
world” of no-fault divorce'®® others think contract, or any law, can do litde t
save doomed relationships and, instead, shouldlgingdp parties dissolve
their relationship on fair term&® Opposition between these two positions is
probably false, as good marriages benefit fromllgigactures that prevent too-
easy exit during the inevitable lows of any londatienship, and such
structures cannot save bad marriages. What mdteres however, is the
effects on the position of marriage in Canadiaretgcnot of positive law and
legal institutions, but of the judgment’s articidat of models.

Many observers interpret Justice McLachlin’s reas@nd her
competing models as reinforcing the sanctity of iage;®’ presumably
meaning marriage’s position as the sexual relatipnsost recognized by
law. They point to reinforcements in statementhsag “Marriage, while it
may not prove to be ‘till death do us part’, isssigus commitment not to be
undertaken lightly*® But what is evident from a reading of the entire
judgmentis not any re-enforcement of the unigaristof marriage, but rather
the further blurring of the line between married anmarried couples, and the
imposition of potentially greater burdens of supmeorthe unmarried support

165Sees.g.Brinig, supranote 15 at 275-76, who believes that no-fault diednas “spawned substantial
social problems.” Seibid. at 275.
166 See “Relational Contractssupranote 20 at 302.
167 Seee.g.J.G. McLeod, “Annotation” oBracklowv. Bracklow(1999) 44 R.F.L. (4th) 5 at 9.

168Bracklow supranote 1 at 452.
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debtorBracklowthus indicates that legal models may simultangoesghforce
and unsettle the border between the legal ingtituthodelled and related
institutions.

It is possible to read the judgment as restrictedupport between
married partners “because of the fa¢t8 Justice McLachlin probably had the
circumstances in mind as she chose her words, Hrutdsl not limit her
comments to support between married spouses. ldaxfumarriage” is fluid.
First, she uses the term to signify both relatigmahd wedding/°Second, she
sometimes uses “marriage” to mean not only thesthears after the wedding,
but also the four years of unmarried cohabitation.

This usage matters because during the close fambadysis that she
says is so critical in balancing all relevant fastdustice McLachlin refers to
the total length of the relationship. She write¥yHile the combined
cohabitation and marriage of seven yeamre not long, neither were they (by
today’s standards) very shoH?This is troubling because it is unlikely that
she would make a similar statement about just yeaes of marriage; even by
today’s standards, a three-year marriage is briBespite her comments about
marriage, she grounds the support entitlemengrit) pn a period of unmarried
cohabitation. Her view of the combined time doesindicate that the three
years of marriage weighed more heavily, or thatwiedding represented a
threshold requirement making the four years of bdhton count more
retroactively under provincial law. It was the taength of lived intimate
relationship that mattered, not the wedding.

The Court’s reliance on the years of unmarried bahton is
significant for those who believe that increasiegagnition of unmarried
couples somehow threatens the institution of mgeri&nother concern less

169 McLeod,supranote 167 at 9.

170 When Justice McLachlin examines the loss causethéymarriage or marriage breakup,” she
means marriage as relationship. Segcklow; supranote 1 at 443. Elsewhere, however, when she istra
the “bare fact of marriage” with the “the relatibiys’ (ibid. at 445), “marriage” must mean the wedding.
Similarly, when she says “[m]arriage ... is a sesicommitment”, that commitment is likely the weaugli
because the significant undertaking associatedauittarriage is the wedding; time after the weddsrige
working out of that undertaking. Sé®d. at 452.

171Sea’bid. at 425. McLachlin J.’s focus on the entire penddohabitation has been noticed judicially

(seeDroit de la famille—3169supranote 128 at 2541) and extrajudicially (see M.«hdgur, “Les effets
de I'arrétBracklow un support privé pour I'ex-époux en remplacen@on régime public d’assurance-
maladie?” irDéveloppements récents en droit familial (20@Y)wansville, Qc.: Yvon Blais, 2000) 1 at 46).

172 SeeBracklow ibid. at 453 [emphasis added].

173Statistics Canada reports that in 1998 the avetagsion of a marriage ending in divorce was 13.7
years across Canada, 15.1 years in Quebec, angd@8in British Columbia (survey of 69,088 people
Publication #84F0213XPB).
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grounded in morality is that the “valuable benefitmarriage as a “signal” is
further reduced’* From a signalling perspective the institution afrrage is
valuable for what it tells prospective partnerding to enter it; it also permits
society to make presumptions based on personstahstatus and apply these
to an “extraordinarily varied” set of decisiolfs.

The judgment is also important from the perspecti/&nmarried
cohabiting persons. Justice McLachlin does not centnon the “current
practice” of applying the principles developedéspect of married couples to
determine support for unmarried couples under p@al family law}"® but
some trial and appellate judges have read hercsilesitacit approval for doing
so!’” Such laws recognize spousal support obligatiorwden unmarried
persons, initially opposite-sex and now also saee-8

The current law is particularly problematic becaube family
legislation now applicable to same-sex couples reby afterBracklow on
the social obligation model of marriage. The fuilpeges of marriage remain
restricted to opposite-sex couples, because dh#itigution’s firm grounding
in the legal traditiort’® Nevertheless, where courts detect the possilufity
easing the burden on the public put8at seems that they will find that the
inter partesobligations of support associated with marriagelass deeply
rooted and can, in fact, be successfully transpthtd same-sex couples. It is
probably inappropriate to interpret provincial fmaw as it applies to same-

174 Seee.g.Bishop,supranote 105 at 261.
175 Seeibid. at 258.
176 See McLeod's commentsypranote 167 at 9.

Lot Seee.g.Arruda, supranote 113, where Justice Boyle states at pareh&@Btacklowgoverns all
family cases where support is claimed. SeeRissellv. Russel(1999), 180 Sask. R. 196 at 227--28 (C.A.),
Jackson J.ARracklowapplying to provincial family support legislatioijendersorv. Scarborough[1999]
B.C.J. No. 1960 at para. 27 (S.C.), Grist J., @liQL (BCJR), cited with approval iRrederkindv.
Frederkind [1999] B.C.J. No. 2476 at para. 31 (S.C.), MacKen®., online: QL (BCJR). A Quebec judge
has also useBracklowin determining support under art. 511 C.C.Q., Wlgoconceptually distinct from the
Divorce Actsupport. Sebl.A v.J.L., [2001] J.Q. No. 2743 at para. 78 (Sup. Ct.)i@&vJ., online: QL (QJ),
aff'd (13 March 2002), Montreal 500-09-011123-0054.).

178 Seee.g.Family Relations A¢tR.S.B.C. 1996, c. 128, ss. 1(1) “spouse,” 8&8.am. by S.B.C.
1997, c. 20, s. 1(c) [hereinafteRA]; FLA, supranote 50, ss. 29ff., as am. Bynendments Because of the
Supreme Court of Canada Decision in M. v. H. A88§9. S.0. 1999, c. 6, s. 25(2).

179 SeeEganv. Canada [1995] 2 S.C.R. 513 at 536, La Forest J. See @tay J.'s insistence that
same-sex support obligations have “nothing” to dthwnarriage.M. v. H., supranote 108 at 48. For
Parliament’s defensive assertion that marriage irsmgne union of “one man and one woman”, see
Modernization of Benefits and Obligations AStC. 2000, c. 12, s. 1.1), aB6GALE Canadar. Canada
(A.G.) [2001] 11 W.W.R. 685 (B.C. S.C.)

180 seeM. v. H., ibid. at 76.
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sex couples—perhaps to unmarried opposite-sex esuplb—on the basis of
the social obligation model of marriage. In movifrgm a traditional,
religiously based notion of dependence and dommancone of equal
mutuality between consenting spou&2shis model has already undergone
breathtaking change. It seems incongruous thatime model should govern
unmarried spouses who have never undertaken esésdhious commitment”
of marriag€e'?? having merely lived together for a statutory thi@d period
that varies by province. A solution is that theigations of theFRA or FLA
on unmarried couples might be less. Unlikely as thight seem, Justice
McLachlin would probably be uneasy applying provahdegislation to an
unmarried couple on the basis that cohabiting twary or more, “while
perhaps not ‘till death do us part,” is a seric@@mmitment not to be
undertaken lightly.

Justice McLachlin’s alternations between “marriagémarital
relationship,” and “relationship” conceal the ftwt the terms are not always
interchangeable. For example, reference to theatafiens of the parties on
marriage appears inflexibl& Transferred to a cohabitation context, it is
unclear whether it would mean the expectationsttteaparties had when they
moved in together, or two or three years latercesinohabitation, as an
informal relational contract, need have no momenfoomally, publicly
exchanged consent and formation equivalent to alimgdBracklow then,
uses analytical steps that do not logically applynimarried couples to reach
conclusions that bind them. The effect is to impalsiggations of marriage on
persons who are not privy to the institution’s fadinefits and privileges, and
who never made the same undertaking.

When Justice McLachlin says that marriage is ntwettaken lightly,
she seems to mean the wedding. But if she wouldepdace “marriage” (as
wedding) with the closest equivalent applicablanimarried couples, that is,
cohabitation past the statutory threshold, thefeast concerning unmarried
couples, she seems to mean that something othertbiea mere formal
promising is a serious commitment. At least conicgranmarried couples, she
must mean something like this: Developing a deeghamxge relation on
economic, sexual, and emotional levels, and geingregliance, expectations,
and interdependence over time should not be urdartbghtly. The next
question is whether Justice McLachlin means mgeras wedding when she
discusses why married couples are subject to thenpal of substantial,

181 Bracklow supranote 1 at 434, 437.
1821hid. at 452.

183 Seesupranote 136 and accompanying text.
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lifelong obligations. It is notimpossible that,der the same provincial statute,
married persons would owe obligations becausetitheyhad a wedding, and
cohabiting persons would owe similar obligationséaese they had developed
an intimate, economically entwined relation. Suelafiel foundations for
obligations are nonetheless untidy. Indeed, theesemerges from Justice
McLachlin’s reasons that, even for married cougtds,not the wedding that
matters, but the relationshiff When the same obligation arises for unmarried
couples from the relationship, and for married despfrom themarital
relationship, the adjective seems to add littleisTdifficulty recalls the
relational contract observation that analysis ofrrirages often becomes
analysis of households, yielding the conclusion the only legal differences
brought about by weddings relate not to the esslemditure of the particular
relationship, but only to the statutory provisiam privileges that ought to
apply. Avoiding this conclusion requires the cosias that provincial family
legislation applies less stringently to unmarriediges. If, however, the
legislation does apply equally, discussion aboatkibrdens that brides and
grooms assume on their wedding day can only bg icinthe cake of their
contractual relation. Thus, because the notiomesgonsibility in the models
transcend marriagBracklow instead of reinforcing any sanctity of marriage,
effaces to some degree the line between marriediamarried couples.

IV. CONCLUSION

The law posBracklowis unsatisfactory for a number of reasons. Itis
confusing and makes it hard for spouses to knowtent of their obligations,
and to predict when, or even if, a court will adcapangements that they have
themselves made and lived by. It is also troublberause it obscures
distinctions between married and unmarried coupteshaps the Supreme
Court wished to avoid articulating just how much thcremental increases in
recognition of unmarried couples have eroded tleeigpstatus of marriage;
perhaps the Court is still absorbing the effectsumh changes to treatment of
unmarried couples, both opposite-sex and samersextension between the
availability of no-fault divorce and the retrenchmhef the welfare state further
complicated the Court’s task.

The judgment’s effect, however, is to increasegupstt obligation that
applies alike to married and unmarried couplesevdoime marriage privileges
are still withheld from unmarried couples, espdgiahme-sex couples, who
lack even the choice to marry. Concerning sameeseples, the Supreme

184 See supra note 137 and preceding text.
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CourtinBracklowcontinues its pattern of more easily recogniiinier partes
obligations resulting from domestic relationshipart extending government
benefits. Yet because some passages, out of cpcaexbe cited as upholding
the so-called sanctity of marriadg@racklowpotentially reduces the chance for
recognition of same-sex marriage. In contrastiaiomal contract analysis, by
focusing on households instead of the distincti@ween married and
unmarried couples, would make achieving such reitiogreasier. At a time
when the Supreme Court may wish to avoid furtheargbs of judicial
activism, it is significant that relational conttacovides a characterization of
the disparity in regimes applicable to same-seyplEmnot as an infringement
of equality rights under théanadian Charter of Rights and Freedqgtftdut
rather as a private law problem of inconsisterdttrent of contracts.

Complex questions of how to frame the story of ariage and
determine spousal support can be dealt with manglgi within relational
contract:® It is simpler from the trial judge’s perspectieview the factors
and objectives in subsections 15.2(4) and 15.2(@)eDivorce Actas tools
with which to reconstruct a failed relational camrthan as a competition
between two models of marriage. The literature elational contract is
sensitive to the tension in family law between peledence and community,
and so is adequate to replace, for analytical mepothe broad social
obligation model and the unduly restrained compiemganodel articulated by
the Court. Relational contract, with its sensitivib the non-promissory
elements of deep exchange relations and of potdatiiares of contracting,
provides a methodology for scrutinizing a particutaarriage and its
agreements and obligations. The model, as esdgraiahiddle ground, is
defter and thus more useful than a competition bebmwo-merextreme
positions. It is not that judges, legislators, oligy-makers should not from
time to time borrow from models set outBracklowor elsewhere; relational
contract should not be a juridical straitjacketr®®wing should, however, be
deliberate.

Moreover, as this article indicates, defining legaldels, particularly
competing models, poses complex challenges of ginakzation and the
determination of appropriate boundaries, both withe category defined and
between that category and similar ones. The apitaf Bracklows models

185 Part | of theConstitution Act, 1982heing Schedule B to thganada Act 1982U.K.), 1982, c. 11,
s. 15(1).

186 It is possible that the Court’s new “functiondhjld-centred” approach to support of children by

step-parents, based on “the reality of relatiorshimdicates connections with relational contrpatticularly
in the incremental formation of deep relationshipse A. Harvison Young, “This Child Does Have 2 (Or
More) Fathers ...: Step-parents and Support Obligati¢2000) 45 McGill L.J. 107 at 127.
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to unmarried couples suggests that models instargiamorms—here the
appropriateness of enduring obligations after imatte relation—may not be
tidily confined to their original field. This hyplogsis requires testing in other
settings, but raises implications about unintermedequences of scholars and
judges using legal models in other areas. Dedpitset challenges, however,
courts adjudicating divorce disputes continue tekst define marriage
models; therefore, the best starting point in lighthe contemporary regime
is relational contract’

There has been little Canadian literature on @hati contract and
family law, so it is understandable why the Supre@wurt approached
Bracklowusing models taken freely from Rogerson’s work,tbis approach
is not the most useful. Recognizing three appramakieids a frank discussion
of the kinds and extent of reliance and expectatiam will be compensable
within intimate relations, thus downloading a coexpsocial question onto
trial judges and obviating public debate on a matidevel. The judgment is
also a reminder that contractual compensatiowiays a complex policy
issue, and suggests that while the balance betwreete ordering and default
regimes is contingent and dynamic, even where thygpear to be numerous
choices, there is a hardening core of public omdigations concerning
marriage. For trial judges to improve their workddor parties to be better
equipped to tailor their own particular norms argextations and to reduce
transaction costs by negotiation and settlemers, diefault rules and
presumptions, and the ability to derogate from theraed to be articulated
more clearly.

On another levelBracklow is illustrative of the dialogue between
family law scholars, trial judges, and the Supré&uart. Legal scholarship has
recently been more conscious of such dialogue heroareas, notably
constitutional law, although the parties in thahwersation are generally
perceived to be the Court and the legislaturefrhily law, where organizing
concepts such as marriage are both legal and somiatructs, the way in
which ideas alter as they move between the thrneestpf actors deserves
further study. IrBracklow for example, the Court relied on social concerns
judicially articulated inMoge but drawn extensively in that judgment from
family law scholarshipBracklow shows the Court advancing as sources of
obligation, or at least as persuasive tools irrprging legislation, marriage
models derived from Rogerson’s attempts not toqeiles, but merely to

187It is possible that commentators who would rejeetwide discretion accorded trial judges in favour
of more rules may underappreciate the narrativepoorent of adjudication, that parties may expecjittige
to do more than grind undisputed facts throughtaferules. If a judge is to write a narrative,teustural
device such as a model may be useful.esge¢Rules and Rulelessness(ipranote 140.
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classify decisions by trial judges. The Supremer€oajudgment may prove
to be most enduring not as a representation wistmnily law of the institution
of marriage at a particular time, for the legal mieg of the institution will
continue to undergo legislative and judicial chartgé as a reminder of the
potential normative influence that may be exercisgtegal models.



